






















































































































































































































Act.46 President Hoover nominated William Humphrey to succeed himself as a member 

of the Commission and he was confirmed by the Senate for a term that was to expire on 

September 25, 1938.47 In 1933, however, President Franklin Roosevelt wrote Humphrey 

and asked him to resign because ''the aims and purposes of the Administration with 

respect to the work of the Commission can be carried out most effectively with personnel 

of my own selection.',48 Commissioner Humphrey refused to resign so President 

Roosevelt terminated Humphrey's term - a fact that Commissioner Humphrey ignored by 

continuing to serve out his term.49 Humphrey died while in office and his estate sued the 

United States to recover his salary from the time of his termination until his death. 

In a decision that is generally considered to provide the constitutional foundation 

for the administrative state,SO the Court held that Congress did not violate the separation 

of powers when it established the Federal Trade Commission and limited the president's 

removal power except for good cause. In so holding, the Court distinguished between 

46 Humphrey's Ex'rv. United States, 295 U.S. 602 (1935). 

47 Id at 618. 

48 Id 

49 Id at 619. 

50 Some have also speculated that the decision was the Supreme Court's response to an 
overly-activist President. See Morrison v. Olson, 487 U.S. 654, 724 (1988) (Scalia, J., 
dissenting) (noting that Humphrey 's Executor "was considered by many at the time the 
product of an activist, anti-New Deal Court bent on reducing the power of President 
Franklin Roosevelt"). Indeed, Justice Jackson, who had been Roosevelt's Attorney 
General, later remarked: 

I really think the decision that made Roosevelt madder at the Court than any 
other decision was that damn little case of Humphrey's Executor v. United 
States. The President thought they went out of their way to spite him 
personally and they were giving him a different kind of deal than they were 
giving Taft. 

Synar v. United States, 626 F. Supp. 1374, 1398 n.27 (D.D.C. 1986) (per curiam) 
(quoting E. Gerhart, America's Advocate: Robert H Jackson 99 (1958». 
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administrative officials who performed "purely executive" functions (such as 

postmasters) and those officials who performed "quasi-legislative" and "quasi-judicial" 

functions (such as Federal Trade Commissioners). The Court held that, as to the former, 

the President had absolute removal power, but that, as to the latter, Congress could 

constitutionally limit the President's power. In Humphrey's Executor's wake, the 

Supreme Court repeatedly has held that the administrative framework does not violate the 

Constitution so long as the President nominates and the Senate confirms the principal 

officers, with the caveat that Congress may constitutionally limit the President to a good-

cause removal power.51 

The tide may be turning, however. This past term, for the first time in 20 years, 

the Supreme Court revisited this separation of powers issue in an appeal that challenged 

the legality ofthe Public Company Accounting Oversight Board ("PCAOB,,).52 Under 

the Sarbanes-Oxley Act, SEC Commissioners appointed the PCAOB's members who 

51 Indeed, to date, the only cases in which the Supreme Court has held the structure of an 
administrative agency unconstitutional involved attempts by Congress to insert itself 
directly into the appointment process or to directly control an agency's decisions through 
a veto-like power. Richard H. Pildes, Separation of Powers, Independent Agencies, and 
Financial Regulation: The Case of the Sarbanes-Oxley Act, 33 N.Y.U. J. L. & EeON. 5, 
485 (2009), abstract available at 
http://papers.ssrn.com!so13/papers.cfin?abstract_id= 1514585# (citing Metro. Wash. 
Airports Auth. v. Citizens for Abatement of Aircraft Noise, Inc., 501 U.S. 252 (1991) 
(direct congressional participation in agency decision-making); Bowsher v. Synar, 478 
U.S. 714 (1986) (direct congressional involvement in removal process); INS v. Chadha, 
462 U.S. 919 (1983) (direct congressional veto over agency decisions); Buckley v. Valeo, 
424 U.S. 1, 1 (1976) (direct congressional participation in appointment process); Myers v. 
United States, 272 U.S. 52 (1926) (direct Senate participation in removal)). 

52 Free Enter. Fundv. Pub. Co. Accounting Oversight Bd, No. 08-861, 2010 U.S. 
LEXIS 5524 (June 28,2010) (5-4 decision) (Breyer, S., dissenting). Congress created 
PCAOB in the Sarbanes-Oxley Act of 2002, following several major financial and 
accounting scandals. The PCAOB registers public accounting firms, establishes auditing 
and ethics standards, conducts inspections and investigations of registered firms, and 
imposes sanctions as needed. 
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were then only removable by those Commissioners for good cause. At issue in the appeal 

was whether Congress impermissibly intruded on the Executive Branch's authority under 

Article II in violation of the Constitution's separation of powers principle by 

empowering decision-makers at this "agency within an agency" to engage in executive 

power who are twice-removed from the President. In a 2-1 decision, with Judge 

Kavanaugh writing a lengthy dissent (in which he characterized the case as "Humphrey's 

Executor squared"), the D.C. Circuit upheld the PCAOB's constitutionality.53 

The Supreme Court, however, disagreed. In a 5-4 decision, with Chief Justice 

Roberts writing for the majority, the Court rejected the D.C. Circuit's separation of 

powers analysis and held that the PCAOB's removal provisions were unconstitutional. 

The Court reasoned that the "added layer oftenure protection" (in the form of the 

Commission) between the President and the Board and the fact that the Commission 

could only remove the Board members for "good cause" effectively insulated the Board 

from the President's supervision, making it virtually impossible for the President to 

control it. Finding that the President was not the ultimate judge of the Board's conduct, 

but was instead only the judge of the SEC Commissioners' conduct (who themselves 

could only be removed for good cause) the Court ruled the Board unconstitutional. 54 

53 Free Enter. Fund v. Pub. Co. Accounting Oversight Bd., 537 F.3d 667 (D.C. Cir. 
2008). The D.C. Circuit subsequently voted 5-4 to deny en banc review. 

54 In an opinion joined by Justices Stevens, Ginsburg, and Sotomayor, Justice Breyer 
dissented. The dissent rejected the majority's assumption that removal authority was the 
key way in which the President maintained authority and control over "inferior officers" 
in independent agencies, observing 

[I]t appears that no President has ever actually sought to exercise that 
power by testing the scope of a "for cause" provision. See Bruff, Bringing 
the Independent Agencies infrom the Cold, 62 VANDERBILT L. REv. EN 
BANe 63,68 (2009), online at http://vanderbiltlawreview. 

19 



What does this suggest for the future? It's too soon to say. At the Supreme Court 

level, it may be the case that administrative agencies will come under greater scrutiny. 

Justice Scalia has long criticized the Court's separation of powers decisions on the 

grounds that Humphrey's Executor authorized the creation of a "headless fourth branch" 

of government by recognizing "independent" agencies that are, in his words, "within the 

Executive Branch (and thus authorized to exercise executive powers) independent of the 

control of the President.,,55 Until the PCAOB decision, Justice Scalia had remained in the 

minority when it came to separation-of-powers issues. Whether a majority of the Court is 

really interested in revisiting administrative state's constitutional underpinnings or 

whether the PCAOB case was an outlier remains to be seen. 

At a more practical level, however, I think it is safe to say that - whatever our 

critics may say - the FTC retains several layers of supervision by all three branches. We 

org!articlesl2009111IBruff-62-Vand-L-Rev-En-Banc-63.pdf (noting that 
"Presidents do not test the limits of their power by removing 
commissioners ... "); Lessig & Sunstein 110-112 (noting that courts have 
not had occasion to define what constitutes "cause" because Presidents 
rarely test removal provisions). 

Free Enter. Fund, No. 08-861,2010 U.S. LEXIS 5524 at 743. 

55 Mistretta v. United States, 488 U.S. 361, 424 (1989) (8-1 decision) (Scalia, 1., 
dissenting); See Synar v. United States, 626 F. Supp. 1374, 1398 n.27 (D.D.C 1986) (per 
curiam) ("It has in any event always been difficult to reconcile Humphrey's Executor's 
'headless fourth branch' with a constitutional text and tradition establishing three 
branches of government . . .. "). As I read Justice Scalia's opinions, his principal critique 
is that the Constitution divides power among the three branches and any entity that 
exercises executive, legislative, or judicial power must be fully accountable to the head or 
heads ofthe relevant branch. Simply put, assuming the FTC and the independent counsel 
serve (at least part, ifnot entirely) Executive Branch functions, ifthe President has to 
wait for an FTC Commissioner or independent counsel to act so egregiously so as to 
warrant removal for "good cause," the President is not really in charge of the Executive 
Branch functions; Congress (by implementing the good cause standard) or, worse, the 
politically unaccountable independent agency or counsel, is in charge. That reassignment 
or sharing of power, in Justice Scalia's view, is contrary to the separation-of-powers 
framework. 
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are called to the Hill regularly to testify before our oversight Committee, as well as other 

Committees ifthey so require. Congress also, of course, controls our initial appropriation 

and, if it so chooses, can augment or strip us of our statutory authority at any moment. 

The Executive Branch not only nominates the Commissioners, but also (through OMB) 

gets the final say over the FTC's budget. Finally, not only is the agency subject to 

constitutional limitations, but also any decision that the Commission renders when it sits 

as an adjudicative body can be appealed by the respondent to any federal appellate court 

of its choice;56 if the right to engage in unfettered forum shopping does not provide 

oversight by the judicial branch, I don't know what does. For all of these reasons, I think 

the FTC's structure is not only constitutionally sound, but optimal- it certainly is an 

improvement over the structure that houses our friends down the street at the Antitrust 

Division. 

56 15 U.S.C. § 45(c). 
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Federal Trade Commission 
Protecting Anterica's Consumers 

For Release: 06/17/2010 

Federal Trade Commission Complaint Charges Conspiracy 
to Thwart Competition in Teeth-Whitening Services 
North Carolina Dental Board Charged with Improperly Excluding Non-Dentists 

Page 1 of2 

EXHIBIT 

The Federal Trade Commission today initiated an action against the state dental board in North Carolina, alleging that it is 
harming competition by blocking non-dentists from providing teeth-whitening services in the state. The FTC charged that the 
North Carolina Board of Dental Examiners (the "Dental Board") has impermissibly ordered non-dentists to stop providing teeth­
whitening services, which has made It harder to obtain these services and more expensive for North Carolina consumers. 

According to the FTC's administrative complaint, teeth-whitening services are much less expensive when performed by non­
dentists than when performed by dentists. A non-dentist typically charges between $100 and $150 per whitening session, 
while a dentist typically charges between $300 and $700, with some dental procedures costing as much as $1,000. 

Whitening services provided by non-dentists are often available at salons, retail stores and mall kiosks. Dentists In North 
Carolina offer whitening services In their offices, and also provide take-home kits. 

The Dental Board is a state agency created to regulate the practice of dentistry in North Carolina. It consists of eight members, 
including six licensed dentists, who collectively control the operation of the Dental Board. Any person who wants to practice 
dentistry in the state must be licensed by the Dental Board. The Dental Board also may ask a state court to deem a particular 
conduct an unauthorized practice of dentistry and issue an Injunction. 

Instead of seeking court orders to block non-dentists from providing teeth-whitening services, which the Dental Board believes 
constitute unauthorized practice of dentistry under North Carolina law, the Dental Board has unilaterally ordered non-dentists 
to stop providing whitening services. The Dental Board's actions, according to the FTC, are Improper and harm competition. 

"Without active supervision by a disinterested state authority, a regulatory board whose members have a financial interest In 
the industry it is charged with regulating cannot exclude Its competitors from the marketplace," said Richard Feinstein, Director 
of the FTC's Bureau of Competition. "The North Carolina Dental Board does not have authority to decide on its own to limit the 
whitening services available to North Carolina residents, and Its actions have decreased competition and harmed consumers." 

According to the FTC's complaint, the Dental Board sent 42 letters Instructing teeth-whitening providers that they were 
practicing dentistry illegally and ordering them to stop. In at least six cases, the Dental Board threatened or discouraged non­
dentists who were considering opening teeth-whitening businesses. The Dental Board also sent at least 11 letters to third 
parties - mall owners and property management companies - stating that teeth-whitening services offered in malls are illegal. 

The FTC's complaint alleges that as a result of the Dental Board's actions, the availability of teeth-whitening service in North 
Carolina has been Significantly diminished. The complaint charges that the Dental Board's conduct is an antlcompetitive 
conspiracy among the dentist members of the Dental Board in violation of federal law. The FTC seeks to stop the Dental 
Board's illegal conduct so that North Carolina consumers can benefit from competition between dentists and non-dentists for 
teeth-whitening services. 

The Commission vote approving the administrative complaint was 4-0-1, with Commissioner Julie Brill recused. It was issued 
today, and a public version will be available shortly on the FTC's website and as a link to this press release. 

NOTE: The Commission issues or files a complaint when it has "reason to believe" that the law has been or is being violated, 
and it appears to the Commission that a proceeding is in the public interest. The complaint is not a finding or ruling that the 
named parties have violated the law. 
The administrative complaint marks the beginning of a proceeding in which the allegations will be ruled upon after a formal 
hearing by an administrative law judge. 

The FTC's Bureau of Competition works with the Bureau of Economics to investigate alleged anticompetitive business 
practices and, when appropriate, recommends that the Commission take law enforcement action. To inform the Bureau about 

http://www .ftc. gov/opa/20 1 0106/ncdental.shtm 1/1312011 
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particular business practices, call 202-326-3300, send an e-mail to antitrust@ftc.gov, or write to the Office of Policy and 
Coordination, Room 394, Bureau of Competition, Federal Trade Commission, 600 Pennsylvania Ave, N.W., Washington, DC 
20580. To learn more about the Bureau of Competition, read "Competition Countsn at http://www.ftc.gov/competitioncounts. 

MEDIA CONTACT: 

Mitchell Katz 
Office of Public Affairs 
202-326-2161 

STAFF CONTACT: 

Melissa Westman-Cherry, 
Bureau of Competition 
202-326-2338 

(FTC File No. 081-0137) 
(NC Dental.final) 

E-mail this News Release 
If you send this link to someone else, the FTC will not collect any personal Information about you or the recipient. 

I Related Items: 

In the Matter of The North Carolina Board of Dental Examiners 
Docket No. 9343 
FTC File No. 0810137 

-.----. ------_._-------_._---
Las odified· Thursday June 17 2 "0 
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INITlAL PRETRIAL CONFERENCE 
WEDNESDAY, JULY 14,2010 

PUBLIC SESSION 

BEFORE THE HONORABLE D. MICHAEL CHAPPELL 
Administrative Law Judge 

Reported by: Susanne Bergling, RMR-CRR-CLR 

2 

APPEARANCES: 
2 
3 ON BEHALF OF THE FEDERAL TRADE COMMISSION: 
4 WILLIAM LANNING, ESQ. 
5 MELISSA WESTMAN-CHERRY, ESQ. 
6 Federal Trade Commission 
7 601 New Jersey Avenue, N.W. 
8 Washington, D.C. 20850 
9 (202) 326-3361 

10 wlanning@ftc.gov 
II 
12 
13 ON BEHALF OF THE RESPONDENT: 
14 NOEL L. ALLEN, ESQ. 
15 Allen & Pinnix 
16 333 Fayetteville Street 
17 Suite 1200 
18 Raleigh, North Carolina 27602 
19 (919) 755-0505 
20 nla@allenpinnix.com 
21 
22 
23 ALSO PRESENT: 
24 Victoria Arthaud, Federal Trade Commission 
25 

PROCEEDINGS 
2 
3 JUDGE CHAPPELL: Let me call to order Docket 
4 9343, In Re: North Carolina Board of Dental Examiners. 
5 I'll start with the appearance of the parties, 
6 Government first. 
7 MR. LANNING: William Lanning -
8 JUDGE CHAPPELL: You need to stand up to address 
9 the Court. 

10 MR. LANNING: William Lanning, complaint 
11 counsel. 
12 JUDGE CHAPPELL: Who else is at the table with 
13 you? 
14 MR. LANNING: At the table with me is Melissa 
15 Westman-Cherry. She is my co-counsel in this matter, 
16 complaint counsel as well. We have Ms. Isabel 
17 Chiaradia, who is a paralegal who is going to assist 
18 with the PowerPoint presentation, and Ms. Langley, 
19 Stephanie Langley, who is our technical person. 
20 JUDGE CHAPPELL: Thank you. 
21 And for respondent? 
22 MR. ALLEN: Thank you, Your Honor. Noel Allen, 
23 of the law firm of Allen & Pinnix, representing the 
24 North Carolina State Board of Dental Examiners. 
25 JUDGE CHAPPELL: Is your client here? 

3 

4 

1 (Pages 1 to 4) 
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I JUDGE CHAPPELL: So, they don't have to come to Aside from that, this particular state agency 
2 Raleigh to answer? 2 is - its funds are state funds. They are designated as 
3 MR. ALLEN: Correct. Correct. 3 state funds. They are collected in the name of the 
4 Now, beyond that, in tenns of] guess what I 4 State. The Board must undergo an annual audit, must be 
5 would call just examples of statutory supervision - and 5 submitted not only to the state auditor but to the 
6 this, again, gets to the heart of the fundamental 6 Governor as well. There is a statutorily specified per 
7 misunderstanding that this is a state agency. This is 7 diem that is regulated by the State. All the rules that 
8 the State. It is not a separate entity unto itself. 8 are adopted by the Board must go through the Rules 
9 JUDGE CHAPPELL: Let's talk about active 9 Review Commission, which is another agency of the State, 

10 supervision. Is it your position that the Goldfarb test 10 who shepherds and reviews all rules for statutory 
11 requires the statute to expressly require supervision, 11 authority. 
12 or is it a factual inquiry, you need to come in and 12 JUDGE CHAPPELL: You see that the complaint 
13 prove - can you come in and demonstrate that the 13 actually states that there is no state action defense. 
14 supervision is adequate or active? 14 You saw that, right? 
15 MR. ALLEN: I don't think we .need to reach the 15 MR. ALLEN: Yes, Your Honor. 1 did. 
16 evidentiary aspect of this, because, again, it's 16 JUDGE CHAPPELL: Do you really think that the 
17 statutory, and it is a state agency unto itself. It's 17 people who voted out the complaint didn't consider the 
18 not a Goldfarb situation where there is some deferral to 18 law before they made that decision? Do you think that 
19 a mixed bar that is both - as Virginia was, a unified 19 they forgot something? 
20 bar, which is the association and the state bar rolled 20 MR. ALLEN: They are fundamentally wrong on 
21 together. It is a true state agency in and of itself. 21 this, absolutely. They do not understand this Board and 
22 And let me offer some examples of that statutory 22 the way that North Carolina structured it. 
23 supervision that ensure the degree of supervision that 23 Other examples, all these rules have to be 
24 the State, in general, has. 24 approved by the -
25 Aside from it being established by statute, the 25 JUDGE CHAPPELL: But see, you're talking about 
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I officers or the members of the Board, be they dentists 1 how the Board is structured. You're getting into facts. 
2 or otherwise, the officers of the State- 2 MR. ALLEN: These are statutes. These are, 
3 JUDGE CHAPPELL: Let me back up a second. Your 3 again, statutory means by which the State, as a 
4 position would be the Goldfarb test isn't necessary 4 nongeneric state, maintains control over this agency of 
5 because your client is a state agency. 5 the State. Not only do all rules have to be approved, 
6 MR. ALLEN: Yes, sir. 6 administrative actions must be pursued pursuant to the 
7 JUDGE CHAPPELL: That there's no doubt there. 7 Administrative Procedures Act. This Board must comply 
8 MR. ALLEN: It is, pure and simple, and the 8 · with the open meetings law-and must comply with the 
9 statute says it is a state agency. And just to - 9 Public Records Act, all, again, statutory as well. 

10 JUDGE CHAPPELL: And I think complaint counsel 10 An aggrieved party, say, for example, a teeth 
II might want to reply to that when you're finished. 11 whitening kiosk that disagrees with the interpretation, 
12 MR. ALLEN: Certainly. Be glad to do that 12 could request a declaratory ruling. There are 
13 JUDGE CHAPPELL: I've reserved five minutes for 13 provisions for making the request, and if they were to 
14 her to respond if she'd like. 14 make that request, then the Board would either have to 
15 MR. ALLEN: I'd love to hear it, Your Honor. 15 rule within 60 days or decline to rule. If they ruled 
16 But it's very clear in the statutes that this is 16 and the aggrieved person doesn't like it, they could 
17 a total creation of the statute, and just by way of 17 take that to Superior Court. If they refused to rule, 
18 example, aside from the oath of office that's required, 18 they could go to Superior Court, treating the refusal to 
19 the Ethics Act applies to each member of the Board as 19 rule as a negative ruling. And so it goes into court 
20 well as the ~gency itself. Ifsomeone has a conflict of 20 even as to interpretations of the Board, and that is 
21 interest, such as trying to eliminate competition, then 21 true for any state agency in North Carolina. 
22 they would have a conflict of interest and be removed 22 The Board, again, must go to court for civil 
23 from office by virtue ofa violation of that Ethics Act. 23 injunctive relief, must go to the court and the DA for 
'24 There are several other components of the Ethics Act, 24 the prosecution for criminal actions as well. There are 
25 certain I ,as well. 25 several rovisions within Cha ter 93B of the North 
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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL TRADE COMMISSION 

COMMISSIONERS: 

In the Matter of 

Jon Leibowitz, Chairman 
William E. Kovacic 
Edith Ramirez 
J. Thomas Rosch 
Julie Brill (recused) 

THE NORTH CAROLINA [STATE] BOARD 
OF DENTAL EXAMINERS. 

) 
) 
) 
) 
) 
) 
) 

CERTIFICATION 

DOCKET NO. 9343 

EXHIBIT 

I state under penalty of peIjury that the exhibits to Respondent's Motion to 
Disqualify the Commission were prepared and assembled under my supervision, and that 
the exhibits, to the best of my knowledge and belief, are true and correct copies of the 
originals. 

The documents identified in Section IV of Respondent's Motion are currently in 
the Commission's possession and are true and accurate documents. 

/s/ Alfred P. Carlton, Jr. 

Alfred P. Carlton, Jr. 
Respondent's Counsel 
919-755-0505 




