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FEDERAL TRADE COMMISSION DECISIONS

FINDINGS, OPINIONS, AND ORDERS
JULY 1, 2010, TO DECEMBER 31, 2010

IN THE MATTER OF

U-HAUL INTERNATIONAL, INC.
AND

AMERCO

CONSENT ORDER, ETC., INREGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket No. C-4294; File No. 081 0157
Filed July 14, 2010 — Decision, July 14, 2010

The consent order addresses allegations that U-Haul International, Inc. (“U-
Haul™) invited its competitor, Avis Budget Group, Inc. to collude on prices on
truck rentals. The consent order prohibits U-Haul and its parent company,
AMERCO, from colluding with competitors or inviting competitors to divide
markets, allocate customers, or fix prices. U-Haul is further prohibited from
communicating with competitors regarding rates, though U-Haul is permitted
to engage in communications necessary to perform legitimate market research.
During the compliance period, U-Haul is also required to submit unredacted
copies of certain internal documents to the Commission for review.

Participants
For the Commission: Dana Abrahamsen and Phil Bailey.

For the Respondents: Lawrence G. Scarborough, Bryan Cave;
and Geoffrey D. Oliver, Jones Day.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act, as amended, 15 U.S.C. § 41, et seq., and by virtue of the
authority vested in it by said Act, the Federal Trade Commission
(“Commission”), having reason to believe that U-Haul
International, Inc., and AMERCO (hereinafter sometimes
collectively referred to as “Respondents” or “U-Haul”), have
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violated the provisions of Section 5 of the Federal Trade
Commission Act, 15 U.S.C. § 45, and it appearing to the
Commission that a proceeding by it in respect thereof would be in
the public interest, hereby issues this Complaint stating its charges
as follows:

NATURE OF THE CASE

1. U-Haul is the largest consumer truck rental company in
the United States. On multiple occasions, U-Haul invited its
closest competitor, Avis Budget Group, Inc. (“Budget”), to join
with U-Haul in a collusive scheme to raise rates for one-way truck
rentals. U-Haul invited collusion employing both private
communications and public statements. These actions endanger
competition, and violate Section 5 of the FTC Act.

PRELIMINARY ALLEGATIONS

2. Respondent AMERCO is a corporation organized,
existing, and doing business under and by virtue of the laws of
Nevada, with its corporate headquarters located at 1325 Airmotive
Way, Ste. 100, Reno, Nevada 89502.

3. Respondent U-Haul International, Inc. is a corporation
organized, existing, and doing business under and by virtue of the
laws of Nevada, with its corporate headquarters located at 2727
North Central Avenue, Phoenix, Arizona 85004. U-Haul
International, Inc. is a direct subsidiary of AMERCO.

4. Edward J. Shoen serves as Chairman, President, and
Director of AMERCO, and as Chief Executive Officer and
Chairman of U-Haul International, Inc.

5. The primary business of U-Haul is renting trucks to
consumers for use in “do-it-yourself” moves, typically of
household goods. U-Haul has a fleet of over 100,000 trucks, and
operates a network of approximately 1,450 company-operated
moving centers and 14,000 independent U-Haul dealerships
located throughout the United States.

6. U-Haul offers customers the option of a “one-way move,”
meaning that the customer may pick up a truck at one U-Haul
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location and drop the truck off at a different U-Haul location. Any
person may visit the U-Haul web-site, input a town of origin and
town of destination, and secure a computer-generated rate quote.

7. AMERCO is a publicly traded corporation, and holds
conference calls with securities analysts on a quarterly basis. Any
person may listen to the call live over the internet, or obtain a
transcript of the call. During these “earnings conference calls,” U-
Haul executives provide information and answer questions about
recent business developments.

JURISDICTION

8. At all times relevant herein, respondents U-Haul
International, Inc. and AMERCO, have been, and are now,
corporations as “corporation” is defined in Section 4 of the
Federal Trade Commission Act, 15 U.S.C. § 44.

9. The acts and practices of Respondents, including the acts
and practices alleged herein, are in commerce or affect commerce,
as “commerce” is defined in Section 4 of the Federal Trade
Commission Act, 15 U.S.C. § 44.

LINE OF COMMERCE

10. U-Haul is the largest competitor in the one-way truck
rental business in the United States — the company with the most
trucks, the most truck rental locations, the greatest revenues, and
the highest market share. U-Haul’s closest competitor, and the
principal competitive constraint upon U-Haul’s pricing power, is
the next largest truck rental company, Budget. U-Haul and Budget
together account for 70 percent of one-way truck rental
transactions in the United States. Acting together, U-Haul and
Budget could profitably impose higher prices upon consumers.

PRIVATELY COMMUNICATED ATTEMPTS TO COLLUDE

11. Edward J. Shoen is the Chairman of both AMERCO and
U-Haul International, Inc. Over several years up to and including
2006, Shoen was aware that price competition from Budget was
forcing U-Haul to lower its rates for one-way truck rentals.
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12. In 2006, Shoen developed two complementary strategies
to eliminate this competition and thereby to secure higher rates.
U-Haul regional managers and dealers were instructed by Shoen
to implement these strategies.

a. The U-Haul regional manager should raise one-way
rates. Then, the regional manager should contact
Budget, inform Budget of U-Haul’s conditional rate
increase, and encourage Budget to follow - lest U-
Haul’s rates be reduced to the original level.

b. An alternative, pre-collusion strategy was available if
the U-Haul regional manager judged that Budget
would not presently follow a U-Haul rate increase. In
this circumstance, the U-Haul regional manager should
lower his one-way rates — below those of Budget.
Then, the regional manager should contact Budget and
inform Budget of this rate reduction. In this way, U-
Haul would teach Budget that its low-price policy was
fated to be ineffective. This would prepare the ground
for the future implementation by U-Haul of the basic,
collusive strategy.

13. In October 2006 and November 2006, U-Haul instructed
its regional managers to implement one or the other of the above-
described strategies. This plan was described in memoranda
authored by Shoen and distributed to the regional managers:

Budget continues in some markets to undercut us on One-
Way rates. Either get below them or go up to a fair rate.
Whatever you do, LET BUDGET KNOW. Contact a large
Budget Dealer and tell them. Contact their company store
and let the manager know. Rates of 20¢ a mile One-Way,
do not even cover the cost of the truck, let alone, repair,
maintenance, license, insurance and Dealer commissions.
Either get under their BS rate or get up in a cents per mile
range where you might make a profit. . . .

We have been up on transactions and down on gross two
months in a row. We are either matching stupid rates or
we are above them, but not enough to make a profit.



U-HAUL INTERNATIONAL, INC. 5

Complaint

My direction is either get up to a fair rate or get down
below the competitor. EITHER WAY, LET THEM
KNOW.

(Emphasis in original).

14.In addition, in October 2006, November 2006, and
December 2006, Shoen instructed local U-Haul dealers to
communicate with their counterparts at Budget and Penske, re-
enforcing the message that: (i) U-Haul has raised its rates, and (ii)
competitors’ rates should now be raised to match the U-Haul
rates. Shoen’s memoranda offer U-Haul dealers a script for these
inter-firm conversations:

We are successfully meeting or beating our Budget and
Penske competitors. However, their rates are WAY TOO
LOW. When you and your MCP [regional manager]
decide it is time to bring some One-Way rates back up
above a money loosing [sic] 35¢ mile, have your Dealers
let the Budget and Penske Dealers know. Try “Are you
tired of renting 500 miles for $149 and a $28 commission?
Then, tell your Budget/Penske rep that U-Haul is up and
they should be too.” Dealers know how to have this
conversation and who to call to have it . . . [W]e should be
able to exercise some price leadership and get a rate that
better reflects our costs.

(Emphasis in original).

15.In late 2006 and thereafter, U-Haul representatives
contacted Budget and invited price collusion as instructed by
Shoen.

16. Robert Magyar is U-Haul’s regional manager for the
Tampa, Florida area. In October 2006, Magyar received from
Shoen, his boss, the instructions described in Paragraphs 13 and
14, above.

17. In response to Shoen’s directive, in October 2006, Magyar
increased U-Haul’s rates for one-way truck rentals commencing
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in the Tampa area. Next, Magyar telephoned Budget and
communicated to Budget representatives that U-Haul had raised
its rates in Tampa and that the new rates could be viewed on the
U-Haul web-site. Implicit in the conversation, and intended by
Shoen and Magyar, was the message that if Budget did not raise
its rates, then U-Haul would lower its rates to their original level.

18. Later that month, Magyar sent an email to Shoen
describing his communication with Budget representatives. Shoen
responded by instructing Magyar to contact Budget again before
lowering rates.

19. One vyear later, in October 2007, Magyar again contacted
local Budget locations. Magyar communicated to Budget that U-
Haul had increased its one-way truck rental rates, and that Budget
should increase its rates as well. In an e-mail message addressed
to U-Haul’s most senior executives, Magyar related the
conversations:

I have also called 3 major Budget locations in Tampa and
told them who | am, | spoke about the .40 per mile rates to
SE Florida and told them I was killing them on rentals to
that area and | am setting new rates to the area to increase
revenue per rental. | encouraged them to monitor my rates
and to move their rates up. And they did.

PUBLICLY COMMUNICATED ATTEMPT TO COLLUDE

20.In late 2007, Shoen determined that U-Haul should
attempt to lead an increase in rates for one-way truck rentals
across the United States. Shoen understood that this rate increase
could be sustained only if Budget followed.

21. On November 19, 2007, Shoen instructed U-Haul regional
managers to raise prices:

Stop setting MCO [regional] rates based on Budget’s rate.
Set the correct rate . . . . Budget will come up. Let them.

(Emphasis in original).
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22. Budget did not immediately match U-Haul’s higher rates.
U-Haul instructed its regional managers to maintain the new,
higher rates for a while longer — in case Budget should take note
and decide to follow.

23. U-Haul held its third quarter fiscal year 2008 earnings
conference call on February 7, 2008. Shoen was aware that
Budget representatives would monitor the call. (A complete
transcript of the earnings conference call is annexed hereto as
Exhibit A.)

24. Shoen opened the earnings conference call with a short
statement noting, inter alia, U-Haul’s efforts “to show price
leadership.” When asked for additional information on industry
pricing, Shoen made the following points:

a. U-Haul is acting as the industry price leader. The
company has recently raised its rates, and competitors
should do the same.

[W]e’re very, very much trying to function a price
leader and not give away share . . . . And even in
several corridor markets that are highly competitive,
I’m trying to exhibit some price leadership because, as
I think you have found on your own, there are markets
that are being priced well below the cost of providing
the service. And | don’t really believe the customer
wants us to do that on any consistent basis . . . . So
we’ve been trying to force prices. . ..

So we’re pushing for it we’re going to continue to
push for it. | believe the customer wants us to push for
it.

And so by, as | talked about earlier, me trying to get us
to exercise price leadership every time we get what we
consider to be an opportunity, it’s another indicator to
them [Budget] as to, hey, don’t throw the money away.
Price at cost at least.
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b. To date, Budget has not taken notice of, and has not
matched, U-Haul’s higher rates. This is unfortunate for
the entire industry.

I think our competitors have a hard time seeing what
we do just because the pricing matrix is so vast and
any one decision-maker who does some pricing
analysis has a hard time really saying in a way that
they could fairly represent to their company the trend
is up or the trend is down or more likely U-Haul is
holding the line, we don’t need to just cut, cut, cut. As
a strategy | believe the Budget Truck Rental Company
IS trying to take U-Haul’s price in every single corridor
and drop it 1 or 2 or 3 or 4, whatever number they can,
percent so that they can just price off of us but down.

Budget appears to be continuing as undercut as
their sole pricing strategy . . . .

And of course classically this is an industry
with three major competitors, the one-way truck
businesses, Budget, Penske and U-Haul. Classically
you get some price leadership and it manages itself
okay. It’s when somebody decides they have to gain
share from somebody that you get this kind of
turbulence that results in no economic gain for the
group, in fact probably economic loss. So | remain
encouraged and the official position of Budget is that
they’re not doing this. I didn’t listen in on their most
recent conference calls, but over the last year I’m sure
| listened to two or three of them and their official
position is they’re not doing this. But many a slip
between the cup and the lip . . . . If they cave on prices
the net effect is we got less money.

c. U-Haul will wait a while longer for Budget to respond
appropriately.

[F]or the last 90 days, I’ve encouraged everybody who
has rate setting authority in the Company to give in
more time and see if you can’t get it to stabilize. In
other words, hold the line at a little higher.
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And if they [Budget] perceive that we’ll let them come
up a little bit, I remain optimistic they’ll come up, and
it has a profound effect on us.

d. In order to keep U-Haul from dropping its rates,
Budget does not have to match U-Haul’s rates
precisely. U-Haul will tolerate a small price
differential, but only a small price differential.
Specifically, a 3 to 5 percent price difference is
acceptable.

I’'m focusing my people on the overall customer
service issues. Okay, what can we do to justify a price
difference given that in many cases we’re going to be
above them? But it’s not that hard in the economy to
justify 3 or 5% with service in my belief. Now you
have to really do it, but | believe we have it and |
believe we can really do it. And so that’s where I’'m
driving my people who are delivering the product. I’'m
not driving them hard on match, match, match.

e. For U-Haul, market share is more important than price.
U-Haul will not permit Budget to gain market share at
U-Haul’s expense.

[I]f it starts to affect share I’m going to respond, that’s
all. If the customer doesn’t care -- if it’s $10 and the
customer doesn’t care. But on the other hand, the only
reason they do it is if they thought it affected share. So
in away I’'m kind of forced to respond. . ..

So if we stand still on that they will make share,
Budget is a legitimate company. They own lots of
facilities and have lots of employees and I’'m sure
they’re fine people if you knew them. But we’re not
going to just stand still and let that go through.

25. U-Haul acted with the specific intent to facilitate collusion
and to achieve market power.
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26. Each and all of U-Haul’s invitations to collude, if accepted
by Budget, would likely result in higher one-way truck rental rates
and reduced output.

VIOLATION CHARGED

27. As set forth in Paragraphs 11 through 26 above, U-Haul
invited its competitor to collude with U-Haul in violation of
Section 5 of the Federal Trade Commission Act, as amended.

28. The acts, policies and practices of Respondents, as alleged
herein, constitute unfair methods of competition in or affecting
commerce in violation of Section 5 of the Federal Trade
Commission Act, as amended. Such acts, policies and practices of
Respondents will continue or recur in the absence of appropriate
relief.

WHEREFORE, THE PREMISES CONSIDERED, the
Federal Trade Commission on this fourteenth day of July, 2010,
issues its complaint against respondents.

By the Commission.
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Presentation

OPERATOR: Good morning, my name is Andrea and | will be
your conference operator today. At this time | would like to
welcome everyone to the AMERCO third-quarter fiscal 2008
investor conference call. All lines have been placed on mute to
prevent any background noise. After the speakers' remarks there
will be a question-and-answer session. (OPERATOR
INSTRUCTIONS). Ms. Flachman, you may begin your
conference.

JENNIFER FLACHMAN, DIR. OF IR, AMERCO: Thank you
for joining us today and welcome to the AMERCO third-quarter
fiscal 2008 investor call. Before we begin | would like to remind
everyone that certain of the statements during this call regarding
general revenues, income and general growth of our business
constitute forward-looking statements contemplated under the
Private Securities Litigation Reform Act of 1995.

Certain factors could cause actual results to differ materially from
those projected. For a brief discussion of the risks and
uncertainties that may affect AMERCO's business and future
operating results, please refer to Form 10-Q for the quarter ended
December 31, 2007 which is on file with the Securities and
Exchange Commission. Participating in the call today will be Joe
Shoen, AMERCO's chairman. | will now turn the call over to Mr.
Shoen.

JOE SHOEN, CHAIRMAN, PRESIDENT, AMERCO: Good
morning, this is Joe Shoen; I'm speaking to you from Phoenix,
Arizona. Rocky Wardrip, our Assistant Treasurer, and Jason Berg,
our Chief Accounting Officer, are on the call with me today and
they will both be available for questions.

U-Haul continued to experience a tough revenue and transaction
environment in the just finished third quarter. At the same time
we continue to reap the expense line benefits of the heavy
investments we have made in truck replacements over the past 30
months. The primary cost reduction was in repair and
maintenance expense on trucks that are no longer in our rental
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fleet, in other words retired vehicles. We will continue to
aggressively bring in new truck replacements through at least the
next two quarters.

Our new rental truck ratemaking system we introduced late last
spring is starting to show some results. It allows us to manage
with more precision in many small markets we serve and U-Haul's
distinguished from its competitors in that we are in many small
markets. We continue to show rate leadership where we can do so
without adversely affecting market share. | intend for us to
continue to do this, however overall rates remain depressed. As |
mentioned, repair and maintenance was a bright spot in the
quarter and it was largely a result of decisions made a year or
more ago.

At the point of sale my current efforts are focused on improving
the rental experience of our existing customer base. Working on
the fundamentals of blocking and tackling in our business will
clearly deliver improved results over the long term. I'm watching
the macroenvironment in terms of fuel issues and sustainability
issues. | don't believe they are presently impacting on results, but
I think they are capable of doing so. My intent is to have U-Haul
positioned a little bit ahead of problems should they arise.

Overall U-Haul equipment rentals will likely be very tight in the
fourth quarter. As I have indicated before, U-Haul is vulnerable to
bad winter weather as this late in the year a loss of gross revenue
flows disproportionately to the bottom line. On the other hand,
our U-Haul self-storage product does not have this same issue and
is more predictable.

On the insurance company front, both insurance companies
continue to deliver results at planned levels. You should expect
them to continue to do so over the near-term. We'll now go to the
questions and answers.
Questions and Answers

OPERATOR: (OPERATOR INSTRUCTIONS). lan Gilson.
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IAN GILSON, ANALYST, GRANITE FINANCIAL GROUP:
Good morning, good results, very good results. | do have a
question regarding the operating segment results, and | noticed
that SAC Holding revenue dropped from $10.8 million to $3.55
million and the earnings from operations dropped from 3.01 to
$0.85 million. Did they sell properties

or what happened here?

JASON BERG, PRINCIPAL ACCOUNTING OFFICER,
AMERCO: lan, this is Jason. During the quarter SAC Holding 1l
was deconsolidated from our financial statements. SAC Holding
II's parent company, Blackwater, made a contribution to SAC
Holding Il that triggered a reevaluation of its consolidated status
with us. We made that evaluation and, based upon our accounting
analysis of the facts and circumstances, they were deconsolidated
effective October 31st. So the results shown in the financial
statements you're looking at for fiscal 2008, the third quarter
includes only one month of activity for SAC Holding IlI. In future
periods we will not be consolidating any new activity from SAC
Holding II.

JOE SHOEN: | would add to that that | consider this a blessing.
The last four years we've been stuck in an accounting convention
that caused us to consolidate certain of the income and expenses
of that company, although that didn't reflect any of the actual
economic benefit either way. Going ahead you'll see the SAC
relationship in management fee income and interest income and
that will be more predictable and it also indicates true economic
affect.

IAN GILSON: Okay. So there is an impact on the overall income
statement, but it's like a minority ownership?

JASON BERG: No, not exactly. We won't be showing any of
their future income. Now we still have to consolidate their activity
through October 31st, so you're going to see those numbers
remain in the financial statements as long as those historical
periods are shown. But going forward any new activity will not be
consolidated.
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IAN GILSON: You have no financial interest in SAC 11?7

JASON BERG: No, we no longer consolidate SAC Il. We still
have junior notes with them, interest income and we also manage
their storage properties for them. We will receive management
fees from them which will show up in the U-Haul financial
statements as management fee income.

JOE SHOEN: Which is precisely what the economic relationship
has been, but the accounting presentation has been subject to
certain accounting conventions that aren't always dead on what
the economic relation should be. And now these two are going to
mirror each other more closely and so the -- including them in our
gross revenue is confusing, but including them in our interest
income which we do get actual interest income, management fee
income. And of course to the extent they're U-Haul dealers or they
do U-Haul revenue of course we see all that revenue. So there's
still a lot of flows, but the flows are presented on an income
statement basis which is really where the economic interest is.

IAN GILSON: Okay. Since you do get the benefit of the U-Haul
dealer on the storage side, is SAC Il growing, stable, declining?
Can you give us an idea of what that U-Haul revenue stream
might look like?

JASON BERG: The U-Haul revenue stream that we receive from
them as management fees --.

JOE SHOEN: No, he means the truck --.

IAN GILSON: The truck rental from the sites they're in, the SAC
I1 and other SAC profiters.

JOE SHOEN: They very much mirror the entire company. So |
can't give you -- | don't have it in my command, their actual
quarter results. They're going to be very much -- mirror the whole
company, so in other words they were flat for the quarter or
maybe up a tiny percent or something. There's no prospect of
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them diminishing, lan. But | would expect them to grow at or
below the company’s overall because SAC is not adding locations
in the -- going ahead as we add a location, the intent is to add it at
the U-Haul level and not at the SAC level. So you would see
hopefully more growth at the U-Haul level.

IAN GILSON: Okay, great. Thanks very much.
OPERATOR: Jim Barrett.

JIM BARRETT, ANALYST, C.L. KING & ASSOC.: Good
morning, everyone. Joe, you talked about that in a couple of
quarters you see the above average investment in trucks coming
down. Can you give us any sense as to what the -- first of all, what
the order of magnitude, what that might represent?

JOE SHOEN: If I said that I misspoke a little bit. For the next two
quarters | expect it to continue to be aggressive, which is about
what you've seen going on. | think -- Jason, you might correct me.
We have something like 7,000 to 10,000 trucks we're committed
to right now. And that's a strong replacement.

I'm hedging my bets as to what I'll do midsummer, in other words
going into the second quarter of the new year which will be more
than 180 days from now. Because we're kind of getting
somewheres near the tipping point where we've done enough
replacement and if we're not going to see increased revenue,
which we haven't seen as you know, Jim, over the last 16 months
-- if we're not going to see increased revenue then we shouldn't
increase the truck fleet.

I wish I could -- it may sound very crude to you that this could be
a 5,000 or 7,000 truck window, but that's really about as precise
as it can be. Somewheres in there, so | think we've replaced trucks
that we needed to do aggressively and we would go into a more
normal cycle which very likely would be this August or
September. And that would be a reduction, a guess at that, Jim,
would be to take and put it at 10,000 trucks annually.
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JIM BARRETT: On a going forward basis that's sort of -- beyond
this summer that would be sort of a broad run rate?

JOE SHOEN: I think that would be. With the exception if we saw
some big market opportunity. But there has been no big market
opportunity we've identified over the last 16 months. So I'm the
eternal optimist, I'm always looking for it, but we're not going to
spend money based on optimism. We're going to have a definite
plan and see something that we can pro forma out over a period of
years or we won't --

JIM BARRETT: If it comes to that, Joe, doesn't that mean your
capital expenditures do come down markedly?

JOE SHOEN: They come down. | would defer to Rocky as to
exactly how that trickles through the whole financial statement
because it's never as direct. But ordinarily my experience is when
those come down you pick up a little bit of an income. Rocky, you
might comment on that.

ROCKY WARDRIP, ASSISTANT TREASURER, AMERCO:
My guess, Jim, and depending on the mix of what we were
putting in, is that would probably bring annual truck expenditures
down on a net basis to somewhere between $200 million and $225
million.

JIM BARRETT: And then | would add to that whatever
investments you're making in sell storage to get an idea what your
gross CapEXx is?

JOE SHOEN: That's correct.

IAN GILSON: Okay.

JIM BARRETT: Okay. Joe, if the firm does (technical difficulty)

OPERATOR: (OPERATOR INSTRUCTIONS). Ross Haberman.
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ROSS HABERMAN, ANALYST, HABERMAN VALUE
FUND: | think you might have cut Barrett off, but I'm sure he'll
come back on. Joe, a follow-up to his question -- what is the
capital -- have you said what the capital expenditures are going to
be for calendar '08 in total?

JOE SHOEN: No, we haven't. We actually do that calculation
based on the fiscal year which is a, as you know, March 31st
anniversary. So no, we haven't. Rocky may have -- and of course
he's constantly projecting it on a rolling basis. But | don't know,
Rocky, what we --?

ROSS HABERMAN: What have you spend to date, Rocky, if I
may ask?

ROCKY WARDRIP: Beg your pardon?

ROSS HABERMAN: What we have we spent for the nine months
for CapEx?

ROCKY WARDRIP: Jason, do you have that number handy? I
don't have it at my fingertips.

JASON BERG: Including everything for the nine months it was
$440 million of which truck purchases are the largest portion of
that. That also includes all other CapEx too which would include
storage.

JOE SHOEN: Does that have -- is that a net or is that a gross
number?

JASON BERG: That's a gross number.
ROCKY WARDRIP: Because this gets very confusing.

ROSS HABERMAN: The net would be less the trucks you've
sold?
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JASON BERG: Our sales of property, plant and equipment during
the period were $134 million.

ROSS HABERMAN: So roughly about $300 million net is what
you're saying?

ROCKY WARDRIP: Maybe $310 million and so far for next
fiscal year | believe we have orders in on approximately about
$157 million of equipment plus -- that would be on van trucks,
plus roughly replacement of cargo vans and pickups that would
maybe equate to somewhere around $105 million on a gross basis.

ROSS HABERMAN: So that would be you're saying about 260
gross?

ROCKY WARDRIP: Yes, that's a gross basis. Keep in mind we'll
be selling 9,000 pickups and cargo vans which will probably bring
proceeds somewhere close to roughly about $10 million less than
we are investing in the next year.

ROSS HABERMAN: So you think you're going to get back as
much as 250, is that correct?

ROCKY WARDRIP: No, no. I'm saying on the cargoes and vans
which are roughly about -- say roughly $100 million, that we'll
probably have sales proceeds of somewhere north of $90 million.

ROSS HABERMAN: | got you. Okay, all right. Just two other
questions, if I may. Going back to the deconsolidation of SAC,
you showed 850,000 and | guess of income for the quarter there.
You said that number was a three-month or a two-month number?
And is that number a combination of the interest as well as the
management fee?

JASON BERG: That is a one-month number and that is SAC
Holding II's income statement; that isn't our interest in SAC
Holding 11, that's their whole financial statement.
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ROSS HABERMAN: That's their whole financial statement. So
you're saying you have earned a piece of that, is that what you're
saying? Both interest and management fee for the quarter?

ROCKY WARDRIP: I think I'll start from the beginning on this.
What we consolidate into our financial statements is the SAC
Holding Il entire financial statement -- so it's their entire income
statement and balance sheet which would include all of their
revenues and all of their expenses. Some portion of their expenses
is revenue on U-Haul's books because they pay us for
management fees and they also pay us interest expense. So in the
consolidated financial statements you'll see some elimination
columns that seek to eliminate those items.

As of October 31st their entire income statement and balance
sheet will be removed going forward. What will remain is that we
will continue to record management fees and interest income from
them that will show up on the U-Haul income statement.

ROSS HABERMAN: Do you have an estimate of what those
numbers are on a monthly or quarterly basis?

ROCKY WARDRIP: What I can tell you is -- | don't have that at
my fingertips how much we get from them in fees. But what I can
say is the net income after tax from SAC Holding Il that combines
up to AMERCO has been on the order of $300,000 to $500,000 a
year. So it's a very inconsequential number in the past.

JOE SHOEN: We may be getting two different questions here.
This is Joe again. There's an accounting convention called FIN 46
that we had been required to follow through October, and it
required us to consolidate something that, in my opinion and I'm
not a CPA, we had no economic interest in. At the same time we
have always been booking into both the interest line and in a line
of management fee which I'm not sure if that's consolidated with
general storage -- it's called out, it's a separate item called
management fees. That's money we've -- real money we've been
getting from SAC and we will continue to get it and it would be
our intent that it would continue to grow modestly.
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ROSS HABERMAN: That's the $300,000 to $500,000?

JOE SHOEN: No, no. The $300,000 to $500,000 was the -- I'll
call it phantom income at the risk of being chastised by the
accountants. But it was their income that accounting conventions
required us to books. Okay? And even in some past years it was a
loss and we still had to book it. This new set of facts on SAC that
allows us to not show that should simply clarify our books and
remove an item from going ahead. But nobody including myself
can very easily predict.

And instead we'll see management fee income which we get,
depending on the properties, we get a sliding scale that kind of
roughly averages 6% but it could be I think 4 to 10% depending
on the contracts. Jason, 4 to 8, or do you know? 4 to 10%. But
since it's based on their gross revenues that's a little bit
predictable. And that shows up as management fee. At the same
time we have various loans to various SAC entities lumped
together for this discussion purpose and those all have a current
interest pay. So that comes through on the interest line for us --
income. Then of course should they reduce principal then it would
come through obviously on the balance sheet.

So going ahead you're going to see the two line items,
management fees and interest income, and they're going to largely
define our relationship with the SAC entity. Now additionally
those locations, | believe in 100% of the cases, also function as U-
Haul dealers, they rent U-Haul trucks and trailers and a substantial
amount of them. So that income will, as | said when | talked with
lan, that will continue to behave very much like our total gross
income, although probably lagging a little bit behind over a five-
year basis because it's unlikely that SAC will increase its total
number of outlets over that time and it's likely U-Haul will.

ROSS HABERMAN: Those two numbers, the fee income as well
as the interest income for the nine months, do you have that,
Jason, what that cash number to you was?
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JASON BERG: I'll give you the last quarter (multiple speakers)
September which was the full three months that we had. That
number was $750,000 of management fees and $1.7 million of
interest income.

ROSS HABERMAN: Those were quarterly cash numbers to you
for the three months?

JASON BERG: Correct, and those numbers remained fairly
steady throughout the year. They're in (multiple speakers)

ROSS HABERMAN: Just one final question. | saw you didn't buy
any shares back, | was wondering why. And | guess a question |
had brought up for Jason in the past -- would it pay for you at
some point to include the preferred shares as part of your buyback
plan?

JASON BERG: The common stock -- our window is opening up
here a couple days after the call. On the preferred stock we've
received that question and I believe that that is going to be an item
that's going to be presented to the AMERCO Board for
discussion. It's a good point and as far as trading that it deserves a
discussion at the Board level.

JOE SHOEN: this is Joe speaking. I'm phenomenally risk averse
and we had a terrible experience about four years ago and we're
now maintaining cash and availability if you looked at this
company over a 20- or 30-year timeline that's unprecedented for
us, but we had a real bad experience. And we're going into and in
fact may well be a pretty hard economy right now. While we
remain -- we still have reasonable access to credit both for
purchase and lease of trucks. We're a fly in that whole stew.

So if that market deteriorates for everybody it's likely going to
deteriorate for us. It's not deteriorated, I'm not implying that it's
likely to deteriorate, but we're keeping our powder dry or at least
that's been my recommendation. This is a bit of a Board level
decision, the preferred, but it's been our overall plan to keep a lot
of dry powder just because | think we're risk averse and it's really
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hard to evaluate are you too risk averse or is it prudent. Right now
I kind of feel it's prudent although it's costing us money because
you can obviously take on average cost of debt or incremental
cost of debt and put it up against the preferred and it's having a
negative income statement effect every quarter.

ROSS HABERMAN: | greatly appreciate your conservatism. |
guess I'm just asking if you do decide to buy back whatever you
do, at some point does the preferred become a better, more
compelling buy than the common and that's what I'm trying to get
a feel for?

JOE SHOEN: I think that's a real issue and we don't have a --
right now the buyback is only on the common, but I think you're
addressing a real issue and it has its proponent by the Company,
but we don't have -- there's nothing | have to announce or | don't
want to imply an announcement is coming tomorrow or
something. But you're hitting the nail on the head.

ROSS HABERMAN: Okay, guys. Thanks a lot. The best of luck.
OPERATOR: Jim Barrett.

JIM BARRETT: Joe, can you give us an update on the pricing in
the industry? Any changes there, any color you can add on that?

JOE SHOEN: Jim, us we are very, very much trying to function
as a price leader and not give away share and those are kind of
contradictory strategies. So what that means is in a market where |
don't see competition, and that's a lot of sorting, but a market
where | don't see a lot of competition I'm trying to exhibit some
price leadership. And even in several corridor markets that are
highly competitive I'm trying to exhibit some price leadership
because, as | think you have found on your own, there are markets
that are being priced well below the cost of providing the service.
And | don't really believe the customer wants us to do that on any
consistent basis. And as a shareholder and an employee here

I don't want us to do it on any consistent basis.
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So we've been trying to force prices and we did a good enough
job of it in the last quarter that it didn't hurt us, although we didn't
get up. | think from a macro view we had increased transactions
and revenue up a percent or something, but our increased
transactions were significantly above our revenue increase which
not exactly, but very loosely indicates at least it's a tough market.
Inside of that, as you know, Jim, there are a lot of model mix
issues, size of trucks, length of rental issues. But | remain very
hopeful.

I think our competitors have a hard time seeing what we do just
because the pricing matrix is so vast and any one decision-maker
who does some pricing analysis has a hard time really saying in a
way that they could fairly represent to their company the trend is
up or the trend is down or more likely U-Haul is holding the line,
we don't need to just cut, cut, cut. As a strategy | believe the
Budget Truck Rental Company is trying to take U-Haul's price in
every single corridor and drop it 1 or 2 or 3 or 4, whatever number
they can, percent so that they can just price off of us but down.
Does that make sense?

JIM BARRETT: Yes.

JOE SHOEN: And that's very -- if it starts to affect share I'm
going to respond, that's all. If the customer doesn't care -- if it's
$10 and the customer doesn't care. But on the other hand, the only
reason they do it is if they thought it affected share. So in a way
I'm kind of forced to respond, although for the last 90 days I've
encouraged everybody who has rate setting authority in the
Company to give in more time and see if you can't get it to
stabilize. In other words, hold the line at a little higher.

You touched on that in the update | saw that came across my desk
recently from you that showed us at a higher tier. We're not that
much higher in every price, let me assure you, or we would see
share go away. But on the other hand, the relationship which is
Budget appears to be continuing to undercut as their sole pricing
strategy, but I think that's still out there.
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So we have to go and every market where they're really not
competing with us or every size of truck where they're really not
competing we need to try to get a fair price and which | think we
did an okay job of that in the third quarter and so we got a little
teeny bit of revenue, but overall pricing is probably still down
year-to-year all in, but | couldn't tell you it's 3% or 7%. We are
sensitive to 1%, as you know. So if | got a 1% price increase it
would be let's rent a ballroom and have a party at this end. It
would be a big deal.

So we're pushing for it we're going to continue to push for it. |
believe the customer wants us to push for it. In the near-term
however my focus is on we're going to be competitive on price.
We'll match at the counter in all cases. So if you come to the
counter and you say | just quoted Budget and he was whatever --
ex dollars less, my guy at the counter has full authority to say
we're in and get the rental but we're not publishing at that rate. |
think that's a reasonable thing.

And then I'm focusing my people on the overall customer service
issues. Okay, what can we do to justify a price difference given
that in many cases we're going to be above them? But it's not that
hard in the economy to justify 3 or 5% with service in my believe.
Now you have to really do it, but | believe we have it and |
believe we can really do it. And so that's where I'm driving my
people who are delivering the product.

I'm not driving them hard on match, match, match. Okay? They
have the power to do it and they're doing it based on their
discretion. If they think that they're going to lose the rental at the
counter I'm fairly confident they're going to match a rate if they
think the rate is at all real. And sometimes that will be below our
cost of providing the service and that's just how the cookie is
going to crumble.

But I think we -- I'm sure that we have room to do a better job
with our customer in the overall customer service experience. |
believe if we tomorrow could patch that we'd see overall increase.
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And of course | see very detailed data -- every day | see locations
that are up solidly in both transactions and revenue and these are
just simply people who are managing better, Jim.

So that becomes my challenge is to get the whole group to
manage better. Because we're competing for the customer’s dollar
in the economy and you know as much about that as anybody --
the customer has choices, but still people still put a premium on
service. And if they come away -- it's small things; did you help
carry the boxes to the car for the customer? Well, that's a pain but
over time that means something to people.

We're doing a lot on the sustainability front trying to help the
customer with fuel economy given that you can only do a -- it's a
finite amount of help you can give them, but we're trying to help
them on fuel economy. We're working with them on things like
our cardboard -- | believe that the customer responds to that and is
willing to overlook $15 or $20 on the price in many instances if
they just see that the whole thing is just -- they're winning in so
many other ways that they don't have to just beat us to death on
price.

But when the price is $200 different or $300 different, well that's
a tougher deal for my guy or gal at the counter to say our products
are all biodegradable; therefore, you should pay $200 more. |
don't think that goes down so easy. So that is causing issues inside
of length of rental and size of truck issues. And it makes their
strategy more viable on a $1300 rental than it is on a $150 rental.

JIM BARRETT: How would you characterize Penske's behavior
in all of this?

JOE SHOEN: Penske's behavior is that they are doing Penske's
game, which is typically what they have always done. And they
have always priced off a different rationale than we have; closer
to a yield management or a -- I'd say closer to a yield management
type thing. So their price could vary 100% in a two-week period.
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We have for more than 20 years stayed off of those kind of
swings, believing that in the long run they alienate the customer.
However, Penske has picked share up off of budget more than
likely with that strategy. Now we have picked share up off of
budget with our strategy. Penske is a little different, and they
often will do a rate -- and | can't quote you a rate that is current
out of Florida -- but they often done a rate which is $175 out of
Northern Florida to any location in Long Island.

A fair cost of that rental, your real cost is $400 or $500 at least. So
they are doing that -- they are losing $300 every time they rent a
truck, and we ordinarily will not follow that rate. But Penske does
that, and they are very much -- | think have the belief that if they
can move the truck immediately, and of course, | don't see their
books, so | don't see what really happens; but if they can move the
truck immediately, they will rent it for $300 less than their true
cost, believing they are going to pick it up on the return.

Our experience is on the return, we never get the full $300 back,
and it is not a zero sum game, it is a declining sum game. And we
as a general rule do not do those wide fluctuations in pricing.

JIM BARRETT: Actually, to touch upon what you just said,
considering that Florida, Southern Cal, Arizona and Nevada are
ground zero for what is happening, at least in new housing, are
you seeing any change in rental behavior in those markets?

JOE SHOEN: Well, California has been a lot of spikes and
valleys for us. The North and the South are totally different
characteristics, and | don't think the housing market explains that,
Jim. But they have been very volatile markets for us, and | don't
think we have got any kind of balance.

Arizona, | would say, is going ahead very much like it has in the
past. It is just hard to get an increase. Florida, we are down in
revenue in Florida, and | have some information that indicates to
me our competitors may be down on revenue in Florida. And |



28 FEDERAL TRADE COMMISSION DECISIONS
VOLUME 150

Complaint
EXHIBIT A

don't have a good explanation for it. So, unfortunately, 1 come
back with I don't have a clear macro to communicate to you that is
consistent between those three markets.

I think you picked three that are fairly representative, that if there
was a common driving force you would expect to see it between
those three markets. Always it is confused by the quality of our
individual management, obscured. I don't know what the right
word is; maybe confused isn't the right word. But always, of
course, if we are managing to a higher level, we do better in any
given market.

Like any company, a given zone manager does a better or worse
job. But overall in California we shouldn't be doing that much
difference a management job than we're doing overall in Florida.
They're big enough markets that a lot of that should normalize
out. | can't see the housing market has a direct impact on it,
although we continue to probe to try to do the analysis to see if we
can pull it out and find a good indicator.

And overall would I wish housing was booming? Oh, God, | wish
housing was booming. I do for sure. | guarantee you we're losing
something over it, but I can't correlate it to is that a 1% or a 3% or
something like that? | just can't -- | can't pull that out of the
numbers.

JIM BARRETT: Okay. And then last, you've broken in detail
about truck maintenance spending before and I know it's a bit of a
step function, but what's your broad outlook on that number going
forward over the next couple years?

JOE SHOEN: Well, we're getting a decline this year. Rocky or
Jason, jump in if you disagree. We'll hopefully have a decline the
following year, but it's going to kind of level out because now we
have some trucks that two years ago were brand new and now
they're 30 months old and so now they're starting interim
maintenance cycles. So this think will kind of level out here at a
point. There's a little bit of lag in what we call the betterments
account where some certain large repairs are capitalized and then
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they're redepreciated over a period of months. There's a little lag
there, but we're starting -- that account is starting to normalize
out.

So I'm looking for continued declines, but I think the decline that
we're seeing out of the fleet decisions are going to level off and
further declines are going to have to be through some sort of
improved management, whether it's -- improved management.
And we have stuff cooking on that, but trying to get a 5% change
on improved management in that is a very tall order. So | would
expect them to probably next year level out compared to this year.

JIM BARRETT: Thank you very much. That helps.

OPERATOR: (OPERATOR INSTRUCTIONS). Simon Willis,
NCB Stockbrokers.

SIMON WILLIS, ANALYST, NCB STOCKBROKERS: Before
you mentioned that the U-Haul environment is currently tough
and you also said though that transactions year-over-year are up
about 1%. Just in general, when you think about a tough
environment, what type of range would you put on for
transactions in terms of growth

year-over-year?

JOE SHOEN: I'd say somewheres plus or minus 1.5%. Right now
I think we're running a little bit on the plus side. There are a lot of
components inside that number and | seldom see it in the
aggregate, but that's kind of where you're stuck with having to
deal with it. So plus or minus 1.5%.

Then the question is immediately what impact does that have on
revenue? If pricing was stable you'd see 1.5% at least change
there, but pricing has not been as stable. Now I'm continuing to
work that and we've invested a lot of energy and time and
expensed all that energy and time by the way. but that could reap
a reward and | fully intend for it to and | have some pretty
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talented people who think we're going to see it. But I'm not going
to the bank on it.

SIMON WILLIS: Okay. How would you think of a normal
environment versus a tough environment, what type of range in
terms of year-over-year transactions?

JOE SHOEN: 1 think you're going to see that transactions are
going to reflect overall demographics and not so much share
movement, assuming we don't see a competitor either exit or enter
the marketplace. And so what's overall demographics for moving
a 5% range | would say. Now inside of that we do other things. As
you know, we sell products which when we're doing a good job
we've outpaced that on the sale of products, although we didn't
this year or haven't so far. We also rent self-storage and we've
outpaced that on the self-storage front consistently. And so that
takes the whole top-line number and moves it ahead of the
demographic number. But | think that's somewhat correct what
I'm saying.

SIMON WILLIS: Okay. Would you describe the current pricing
environment as more competitive than usual or kind of within line
of the natural competitiveness of the market?

JOE SHOEN: I think it's silly because -- we're running below cost
in lots of markets. And I didn't bring a bunch of quotes to me, but
I think two or three calls ago we quoted like 20 prices and by just
-- without having any inside information at all you could deduce
they were below the cost of this vehicle ownership. And we
haven't for long said you can't lose money here and count on
making it there. We don't believe that that's a fundamental good
approach because you may have a competitor who's only really
active in the market where you think you're going to make the
money and they're going to force prices to a normal level.

So when you do something like rent a truck from Florida to Long
Island for $129 or $159, you just threw $300 at least right down
the gutter. And to say you're going to get that $300 premium for
every rental going the other way I think is a very short sighted
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view. | don't think that that's proven itself to be a fact. Now
everybody is entitled to their strategies, but that's our position is
that's not a fact. You rent that thing for that low price, it does a lot
of (technical difficulty) one of the biggest things is it confuses the
customers to what is a fair price. Because the -- let's say $159 is a
fair price or is your normal price of $700 or $800 a fair price?
And so they don't know if they're getting a good deal or getting
gouged.

So when they then encounter this $700 price going the other way
our experience is they just scream bloody murder. And
statistically the person most likely to go from point A to point B is
the person who just went from point B to point A. So they
actually do know those prices. You wouldn't think they would, but
enough of the customer base knows it, maybe 20% or so, but, boy,
they scream bloody murder and that's demoralizing even at the
point of sale because our people at the point of sale are human
beings and they're not rip-off artists. And if they think we're trying
to rip the

customer off they're more likely to concede on pricing and then
you don't make your money back on the second leg, you see?

SIMON WILLIS: IS that pricing dynamic something new that has
come into the market, or has that been active for the last couple
years?

JOE SHOEN: The budget organization went through a whole
metamorphosis over the last five years and its present iteration is
maybe 36 months or newer. And in its present iteration it's been |
think just simply disorganized. But the net effect is that the
consumer believes, and you would probably too if you called 10
random A/B destinations and quoted, you would probably believe
they're cutting prices.

So if we stand still on that they will make share, Budget is a
legitimate company. They own lots of facilities and have lots of
employees and I'm sure they're fine people if you knew them. But
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we're not going to just stand still and let that go through. But
again, if they cut a dollar we cut the dollar but we do three times
the transactions roughly, it's no fun.

SIMON WILLIS: Right. Is there any hope or are you optimistic in
any way over the next year or two that this can get resolved?

JOE SHOEN: Absolutely. And of course classically this is an
industry with three major competitors, the one-way truck
businesses, Budget, Penske and U-Haul. Classically you get some
price leadership and it manages itself okay. It's when somebody
decides they have to gain share from somebody that you get this
kind of turbulence that results in no economic gain for the group,
in fact probably an economic loss. So | remain encouraged and
the official position of Budget is that they're not doing this.

I didn't listen in on their most recent conference calls, but over the
last year I'm sure | listened to two or three of them and their
official position is they're not doing this. But many a slip between
the cup and the lip. As I indicated even with us, if our point of
sale thinks we're ripping the customer off they're much more
likely to concede and they have that authority. If they cave on
prices the net effect is we got less money. And Budget | think is
having its own issues implementing and knowing exactly what it
did and why it did it, and I think that's as much at fault.

But this is a guess, | don't think these people would fib on a
conference call. I think on a conference call they're telling you
pretty closely what they really believe is occurring. But yet when
you go out and do pricing in the marketplace, there seems to be a
gap between those two views of the world, they're two slices of
reality. | think it's that they have so many new people, the whole
thing has been so much in -- I don't know what you would call it,
but turmoil or whatever. And I think it's very difficult to say I
know exactly what's happening in Kansas City today because
maybe you don't.

My hope is that that's largely it. And so by, as | talked about
earlier, me trying to get us to exercise price leadership every time
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we get what we consider to be an opportunity, it's another
indicator to them as to, hey, don't throw the money away. Price at
cost at least. If you feel a need to discount then price to cost, not
below your cost. And their costs aren't -- | mean they're buying
trucks, the trucks are made by a small group of people, the boxes
are made by a small group of people, we're all competing for a
labor force, there's no way they have a cost advantage over us, but
argue it's the other way around. But they certainly don't have a
cost advantage over us.

So they can't sustain doing that. And they've posted results -- or
what they've shared anyway has been halfway grim, which I'm
sure they're being held accountable by their management and
Board and shareholders to not have that sort of result. And if they
perceive that we'll let them come up a little bit, 1 remain
optimistic they'll come up, and it has a profound effect on us.

SIMON WILLIS: My last question is outside the steps that you've
taken on the repair and maintenance line item, are there other
things that you can be doing to mitigate the challenging or tough
environment on the revenue side?

JOE SHOEN: I think the biggest thing is trying to knock people's
socks off with improved service. And like a lot of people at the
home office, | see lots and lots of the complaints. And every time
| see a complaint -- the standard one is that person tells 10 people
and you wish to God you'd never made them mad. So I'm
focusing on that saying if we could.

We're bringing customers in at some kind of a steady rate |
believe. | believe the differential is how many we're retaining if
that makes sense. And if we up the retention we'll up the gross.
And so I'm focusing on that and, again, | don't have a simple table
that will show me arithmetically that I've achieved it. But | see a
tremendous level of detail and | can see in the same market a
location up 10 and one down 10 and it's not the market. They're
identical markets. | mean, these are locations within 10 miles of
each other in the same basic demos.
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So it has to do with fundamental management like in every
business and so I'm focusing on that. | don't see a magic wand or a
campaign | can just produce and that's going to give me ex
percent. So right now I'm focused very hard and have been for
some period on, okay, let's simply make the existing customer
happier and statistically we're going to do better. How to do that is
a whole bunch of very minor moves, there's no magic wand but
it's are your trucks cleaner. | believe our trucks are cleaner than
they were last year at this time. And that's a big part of the
experience, honest to God, is was the truck clean. And they're
getting made filthy every day and there's a whole bunch of macro
issues.

Truck washing, which is a mundane subject, becomes much less
mundane if you're in my job because there are all kinds of market
that won't even let you wash the truck in. You can't turn the hose
on and run the water, they won't let you do it. But the customer
still has the expectation, and you'd darn well better meet their
expectation, so let's learn how to do it. | was alluding to some of
that; in my prepared remarks | talked about these macro issues
like sustainability. This is only getting -- it's bearing down worse.

I got an estimate from somebody the other day and in their
estimate they gave me at least 10 lines on what they're doing for
sustainability. That's how much they perceive -- it was a small
business -- it's how much they perceive it's influencing people's
decision-making. Well, | can tell you this, on that front U-Haul is
far ahead of either the Penske or the Budget organization. And |
think our customer expects us to and the better we do it and the
better we communicate it the more likely we're going to get their
repeat -- earn their repeat business.

And we're doing a far better job relative than our competitor, but
at the same time the essence of our business is that we burn fossil
fuel and engage in the mayhem on the roadways. So always going
to have somebody who gets in some sort of a tragic accident and
I'm always burning fuel just as fast as it can be pumped in these
trucks. So that kind of puts us on the wrong end of this deal from
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a macro point of view. We're doing a lot of things to make us be --
I don't know what you want to say -- the least worse or really
better than that.

I think we have -- we have evidence that indicates we can have a
significant positive effect if we implement our business plan
exactly like we know how to do it. And | won't bore you all with
that here today, but selling that at the municipal and state level
will engender us to the people who are going to make decisions
that could adversely impact us that basically relate to greenhouse
gases and community relations or land use planning and those are
big issues for us in almost every market in North America.

SIMON WILLIS: Thank you very much.

OPERATOR: This concludes our Q&A session. | will now turn
the call over to Mr. Shoen.

JOE SHOEN: | want to thank you all for your continued support. |
don't -- I wish I had a rosier prediction for the fourth quarter, but |
don't. We're going to continue ahead, | believe we have a pretty
motivated work group and | look forward to talking to you when
we have our year-end results.

OPERATOR: This concludes today's conference call. You may
now disconnect.

[Thomson Financial reserves the right to make changes to
documents, content, or other information on this web site without
obligation to notify any person of such changes.

In the conference calls upon which Event Transcripts are based,
companies may make projections or other forward-looking
statements regarding a variety of items. Such forward-looking
statements are based upon current expectations and involve risks
and uncertainties. Actual results may differ materially from those
stated in any forward-looking statement based on a number of
important factors and risks, which are more specifically identified
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in the companies’ most recent SEC filings. Although the
companies may indicate and believe that the assumptions
underlying the forward-looking statements are reasonable, any of
the assumptions could prove inaccurate or incorrect and,
therefore, there can be no assurance that the results contemplated
in the forward-looking statements will be realized.

THE INFORMATION CONTAINED IN EVENT
TRANSCRIPTS IS A TEXTUAL REPRESENTATION OF THE
APPLICABLE COMPANY'S CONFERENCE CALL AND
WHILE EFFORTS ARE MADE TO PROVIDE AN
ACCURATE  TRANSCRIPTION, THERE MAY BE
MATERIAL ERRORS, OMISSIONS, OR INACCURACIES IN
THE REPORTING OF THE SUBSTANCE OF THE
CONFERENCE CALLS. IN NO WAY DOES THOMSON
FINANCIAL OR THE APPLICABLE COMPANY OR THE
APPLICABLE COMPANY ASSUME ANY RESPONSIBILITY
FOR ANY INVESTMENT OR OTHER DECISIONS MADE
BASED UPON THE INFORMATION PROVIDED ON THIS
WEB SITE OR IN ANY EVENT TRANSCRIPT. USERS ARE
ADVISED TO REVIEW THE APPLICABLE COMPANY'S
CONFERENCE CALL ITSELF AND THE APPLICABLE
COMPANY'S SEC FILINGS BEFORE MAKING ANY
INVESTMENT OR OTHER DECISIONS.]

LOAD-DATE: February 12, 2008
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DECISION AND ORDER

The Federal Trade Commission (“Commission”) having
initiated an investigation of certain acts and practices of U-Haul
International, Inc., and AMERCO, (hereinafter referred to as
“Respondents”), and Respondents having been furnished
thereafter with a copy of the draft Complaint that counsel for the
Commission proposed to present to the Commission for its
consideration and which, if issued by the Commission, would
charge Respondents with violations of Section 5 of the Federal
Trade Commission Act, as amended, 15 U.S.C. § 45; and

Respondents, its attorneys, and counsel for the Commission
having thereafter executed an Agreement Containing Consent
Order (“Consent Agreement”), containing an admission by
Respondents of all the jurisdictional facts set forth in the aforesaid
draft Complaint, a statement that the signing of said Consent
Agreement is for settlement purposes only and does not constitute
an admission by Respondents that the law has been violated as
alleged in such Complaint, or that the facts as alleged in such
Complaint, other than jurisdictional facts, are true, and waivers
and other provisions as required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that Respondents
have violated the said Act, and that a Complaint should issue
stating its charges in that respect, and having accepted the
executed Consent Agreement and placed such Consent Agreement
on the public record for a period of thirty (30) days for the receipt
and consideration of public comments, now in further conformity
with the procedure described in Commission Rule 2.34, 16 C.F.R.
§ 2.34, the Commission hereby makes the following jurisdictional
findings and issues the following Order:

1. Respondent AMERCO is a corporation organized,
existing, and doing business under and by virtue of the
laws of Nevada, with its principal address at 1325
Airmotive Way, Ste. 100, Reno, Nevada 89502.

2. Respondent U-Haul International, Inc., is a corporation
organized, existing, and doing business under and by
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virtue of the laws of Nevada, with its principal address
at 2727 North Central Avenue, Phoenix, Arizona
85004. U-Haul International, Inc., is a wholly-owned
subsidiary of AMERCO.

The Federal Trade Commission has jurisdiction of the
subject matter of this proceeding and of the
Respondents, and the proceeding is in the public
interest.

ORDER

IT IS ORDERED that, as used in this Decision and Order,
the following definitions shall apply:

A.

“U-Haul” means Respondent U-Haul International,
Inc., its directors, officers, employees, agents,
attorneys, representatives, successors, and assigns; its
subsidiaries, the divisions, groups, and affiliates
controlled, by U-Haul International, Inc., (including, as
applicable, state operating companies such as U-Haul
Co. of Florida, Inc., and marketing companies such as
U-Haul Company of Tampa); and the respective
officers, directors, employees, agents, attorneys,
representatives, successors, and assigns of each.

“AMERCO” means Respondent AMERCO, its
directors, officers, employees, agents, attorneys,
representatives,  successors, and  assigns; its
subsidiaries, the divisions, groups, and affiliates
controlled, by AMERCO; and the respective officers,
directors, employees, agents, attorneys,
representatives, successors, and assigns of each.

Respondents means Respondent U-Haul and
Respondent AMERCO.

“Budget” means Avis Budget Group, Inc., a
corporation organized, existing, and doing business
under and by virtue of the laws of the State of
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Delaware, with its principal address at 6 Sylvan Way,
Persippany, New Jersey 07054.

“Penske” means Penske Truck Leasing Co., L.P., a
limited partnership organized, existing, and doing
business under and by virtue of the laws of the State of
Pennsylvania, with its principal address at Route 10
Green Hills, Reading, Pennsylvania 19603.

“Commission” means the Federal Trade Commission.

“Communicating” means any transfer or dissemination
of information, regardless of the means by which it is
accomplished, including orally, by letter, e-mail,
notice, or memorandum.

“Competitor” means any Person engaged in the
business of leasing or renting trucks for use by
individuals.

“Designated Employees” means all United States
Traffic Control Managers, Area Field Managers,
General Managers, and Executive Assistants employed
by Respondents’ marketing companies. “Designated
Employees” does not include U-Haul Dealers.

“Designated Managers” means each officer and
director of Respondent U-Haul and each officer and
director of Respondent AMERCO, Respondents’
Executive Vice Presidents, Area District Vice
Presidents, Vice President of Rates and Distribution,
Rate Analysts, and United States Marketing Company
Presidents. Designated Managers also includes any
employee of a Respondent with direct or supervisory
responsibility for investor relations. Provided,
however, Designated Managers does not include: (1)
officers and directors of AMERCO’s subsidiaries not
engaged in truck rentals; and (2) U-Haul Dealers.

“Federal Securities Laws” means the securities laws as
that term is defined in 8 3(a)(47) of the Securities
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Exchange Act of 1934, 15 U.S.C. § 78c(a)(47), and
any regulation or order of the Securities and Exchange
Commission issued under such laws.

“Insider” means a Consultant, officer, director,
employee, agent, or attorney of U-Haul. Provided,
however, that a Competitor shall not be considered to
be an “Insider.”

“Person” means both natural persons and artificial
persons, including, but not limited to, corporations,
partnerships, and unincorporated entities.

“U-Haul Dealer(s)” means any United States Person
not owned or controlled by U-Haul that has entered
into a contract with a U-Haul state operating company
or a U-Haul marketing company to rent trucks to
customers in return for commissions.

IT IS FURTHER ORDERED that in connection with the
rental of trucks in or affecting commerce, as “commerce” is
defined by the Federal Trade Commission Act, Respondents shall
cease and desist from, either directly or indirectly, or through any
corporate or other device:

A.

Communicating, publicly or privately, to any Person
who is not an Insider, that Respondents are ready or
willing:

1. To raise, fix, maintain, or stabilize prices or price
levels, rates or rate levels, conditional upon a
Competitor also raising, fixing, maintaining, or
stabilizing prices or price levels, rates or rate
levels; or

2. To forbear from competing for any customer,
contract, transaction, or business opportunity,
conditional upon a Competitor also forbearing
from competing for any customer, contract,
transaction, or business opportunity;
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B. Communicating with Budget or Penske regarding
Respondents’ prices or rates; provided, however, that
for purposes of this Paragraph 11.B Communicating
does not include the transfer or dissemination of
information through Web sites or other widely
accessible methods of advertising such as newspapers,
television, or signage;

C. Entering into, attempting to enter into, adhering to,
participating in, maintaining, organizing,
implementing, enforcing, inviting, offering or
soliciting any combination, conspiracy, agreement, or
understanding between or among U-Haul and any
Competitor:

1. To raise, fix, maintain, or stabilize prices or price
levels, rates or rate levels, or to engage in any other
pricing action; or

2. To allocate or divide markets, customers, contracts,
transactions, business opportunities, lines of
commerce, or territories.

Provided, however, it shall not, of itself, constitute a
violation of Paragraph I1.C of this Order for
Respondents to engage in any of the conduct described
in this paragraph with a Competitor (other than Budget
or Penske) where such conduct is reasonably related to
a lawful joint venture or dealer relationship and
reasonably necessary to achieve the procompetitive
benefits of the joint venture or dealer relationship; and

D. Instructing or otherwise encouraging any U-Haul
Dealer to engage in any conduct that Respondents are
prohibited from engaging in under Paragraphs II.A,
I1.B, or 11.C of this Order.

Provided, however, that it shall not, of itself, constitute a violation
of Paragraph Il of this Order for Respondents: (1) to
Communicate to any Person reasonably believed to be an actual
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or prospective truck rental customer, Respondents’ rental rate
and/or that Respondents are ready or willing to lower that rental
rate in response to a Competitor’s rental rate; (2) to Communicate
to any Person reasonably believed to be with a market research
firm Respondents’ rental rates; (3) without knowingly disclosing
his/her affiliation with U-Haul, and while taking steps reasonably
calculated to conceal his/her affiliation with U-Haul, and for the
purpose of legitimate market research (i) to request from a
Competitor information regarding its rental rate; or (ii) to
communicate to a Competitor U-Haul’s rental rate for a proposed
transaction; or (4) publicly to disclose any information where and
at such time as the public disclosure of this information by
Respondents is required by the Federal Securities Laws.

Il.
IT IS FURTHER ORDERED that Respondent U-Haul shall:

A Within thirty (30) days after the date on which this
Order becomes final:

1. Send to each Designated Manager a copy of this
Order and the Complaint by first-class mail with
delivery confirmation or by electronic mail with
return confirmation; and

2. Send or distribute to each Designated Employee by
hand delivery, first-class mail, electronic mail or
electronic distribution, a notice stating that U-Haul
employees shall not invite any competitor to fix or
raise prices or allocate customers or communicate
with a competitor that U-Haul is willing to fix or
raise prices or forbear from competing for
customers if the competitor agrees to do the same.

B. Within six (6) months after the date on which this
Order becomes final, send or distribute to each U-Haul
Dealer by hand delivery, first-class mail, electronic
mail or electronic distribution, a notice stating that U-
Haul Dealers shall not invite any competitor to fix or
raise prices or allocate customers or communicate with
a competitor that U-Haul is willing to fix or raise
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prices or forbear from competing for customers if the
competitor agrees to do the same.

C. For four (4) years from the date this Order becomes
final send a copy of this Order by first class mail with
delivery confirmation or electronic mail with return
confirmation to each person who becomes a director,
officer, or Designated Manager, no later than (30) days
after the commencement of such person’s employment
or affiliation with Respondents.

D. Require each person to whom a copy of this Order is
furnished pursuant to Paragraphs I11.A.1 and II1.C of
this Order to sign and submit to Respondent U-Haul
International within thirty (30) days of the receipt
thereof a statement that: (1) represents that the
undersigned has read and understands the Order; and
(2) acknowledges that the undersigned had been
advised and understands that non-compliance with the
Order may subject Respondents to penalties for
violation of the Order.

V.

IT IS FURTHER ORDERED that Respondent U-Haul shall
file verified written reports within sixty (60) days from the date
this Order becomes final, annually thereafter for four (4) years on
the anniversary of the date this Order becomes final, and at such
other times as the Commission may by written notice require.
Each report shall include, among other information that may be
necessary:

A. An unredacted (except for claims of a recognized
privilege) copy of each U-Haul memorandum
described in the appendix to this Order;

B. Copies of the delivery confirmations or electronic mail
with return confirmations required by Paragraph
I11.A.1 and I11.C of this Order;
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A Copy of the notice(s) required by I11.A.2 and I11.B
of the Order; and

A detailed description of the manner and form in
which Respondents have complied and are complying
with this Order.

V.

IT IS FURTHER ORDERED that each Respondent shall
notify the Commission:

A

Of any change in its principal address within twenty
(20) days of such change in address; and

At least thirty (30) days prior to any proposed: (1)
dissolution of such Respondent; (2) acquisition,
merger, or consolidation of such Respondent; or (3)
any other change in a Respondent including, but not
limited to, assignment and the creation or dissolution
of subsidiaries, if such change might affect compliance
obligations arising out of this Order.

VI.

IT IS FURTHER ORDERED that, for the purpose of
determining or securing compliance with this order, upon written
request, each Respondent shall permit any duly authorized
representative of the Commission:

A

Access, during office hours and in the presence of
counsel, to all facilities and access to inspect and
obtain copies of relevant books, ledgers, accounts,
correspondence, memoranda and other records and
documents in the possession or under the control of
Respondents relating to any matters contained in this
Decision and Order; and

Upon five (5) days' notice to a Respondent and without
restraint or interference from it, to interview officers,
directors, or employees of such Respondent.
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VII.
IT IS FURTHER ORDERED that this Decision and Order
shall terminate twenty (20) years from the date the Decision and

Order is issued.

By the Commission.
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CONFIDENTIAL APPENDIX

[Redacted From the Public Record Version, But Incorporated
By Reference]
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ANALYSIS OF AGREEMENT CONTAINING CONSENT
ORDER TO AID PUBLIC COMMENT

The Federal Trade Commission has accepted, subject to final
approval, an agreement containing a proposed consent order with
U-Haul International, Inc. and its parent company AMERCO
(collectively referred to as “U-Haul” or “Respondents”). The
agreement settles charges that U-Haul violated Section 5 of the
Federal Trade Commission Act, 15 U.S.C. § 45, by inviting its
closest competitor in the consumer truck rental industry to join
with U-Haul in a collusive scheme to raise rates. The proposed
consent order has been placed on the public record for 30 days to
receive comments from interested persons. Comments received
during this period will become part of the public record. After 30
days, the Commission will review the agreement and the
comments received, and will decide whether it should withdraw
from the agreement or make the proposed order final.

The purpose of this analysis is to facilitate comment on the
proposed order. The analysis does not constitute an official
interpretation of the agreement and proposed order, and does not
modify their terms in any way. Further, the proposed consent
order has been entered into for settlement purposes only, and does
not constitute an admission by Respondents that it violated the
law or that the facts alleged in the complaint (other than
jurisdictional facts) are true.

I.  The Complaint
The allegations of the complaint are summarized below:

U-Haul is the largest consumer truck rental company in the
United States. Edward J. Shoen is the Chairman, President and
Director of AMERCO, and the Chief Executive Officer and
Chairman of U-Haul International, Inc. U-Haul’s primary
competitors in the truck rental industry are Avis Budget Group,
Inc. (“Budget”) and Penske Truck Leasing Co., L.P. (“Penske”).
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A Private Communications

For several years leading up to 2006, Mr. Shoen was aware
that price competition from Budget was forcing U-Haul to lower
its rates for one-way truck rentals. In 2006, Mr. Shoen developed
a strategy in an attempt to eliminate this competition and thereby
secure higher rates. Mr. Shoen instructed U-Haul regional
managers to raise rates for truck rentals, and then contact Budget
to inform Budget of U-Haul’s conditional rate increase and
encourage Budget to follow, or U-Haul’s rates would be reduced
to the original level.

At about the same time, Mr. Shoen also instructed local U-
Haul dealers to communicate with their counterparts at Budget
and Penske, with the purpose of re-enforcing the message that U-
Haul had raised its rates, and competitors’ rates should be raised
to match the increased U-Haul rates.

In late 2006 and thereafter, U-Haul representatives contacted
Budget and invited price collusion as instructed by Mr. Shoen.
The complaint includes specific allegations regarding the
U-Haul operation in Tampa, Florida.

U-Haul’s regional manager for the Tampa area is Robert
Magyar. In October 2006, Mr. Magyar received from Mr. Shoen
the instructions described above. In response to Mr. Shoen’s
directive, Mr. Magyar increased U-Haul’s rates for one-way truck
rentals commencing in the Tampa area. Next, Mr. Magyar
telephoned Budget and communicated to Budget representatives
that U-Haul had raised its rates in Tampa, and that the new rates
could be viewed on the U-Haul web-site.

One year later, in October 2007, Mr. Magyar again contacted
several local Budget locations. Mr. Magyar communicated to
Budget that U-Haul had increased its one-way truck rental rates,
and that Budget should increase its rates as well. In an e-mail
message addressed to U-Haul’s most senior executives, Mr.
Magyar related the conversations, as follows:

I have also called 3 major Budget locations in
Tampa and told them who | am, | spoke about
the .40 per mile rates to SE Florida and told them |
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was Killing them on rentals to that area and | am
setting new rates to the area to increase revenue per
rental. | encouraged them to monitor my rates and
to move their rates up. And they did.

B. Public Communications

In late 2007, Mr. Shoen decided that U-Haul should attempt to
lead an increase in rates for one-way truck rentals across the
United States. Mr. Shoen understood that this rate increase could
be sustained only if Budget followed. On November 19, 2007,
Mr. Shoen instructed U-Haul regional managers to raise prices.
His expectation was that Budget would follow this rate increase.

However, Budget did not immediately match U-Haul’s higher
rates. U-Haul instructed its regional managers to maintain the
new, higher rates for a while longer, in case Budget should take
note and decide to follow.

U-Haul held an earnings conference call on February 7, 2008.
Mr. Shoen was aware that Budget representatives would monitor
the call. Mr. Shoen opened the earnings conference call with a
short statement, noting U-Haul’s efforts “to show price
leadership.”* When asked for additional information on industry
pricing, Mr. Shoen made the following points:

1. U-Haul is acting as the industry price leader. The
company has recently raised its rates, and competitors
should do the same.

2. To date, Budget has not matched U-Haul’s higher
rates. This is unfortunate for the entire industry.

3. U-Haul will wait a while longer for Budget to respond
appropriately, otherwise it will drop its rates.

4. In order to keep U-Haul from dropping its rates,
Budget does not have to match U-Haul’s rates

1 A complete transcript of the earnings conference call is annexed to the
complaint as Exhibit A.
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precisely. U-Haul will tolerate a small price
differential, but only a small price differential.
Specifically, a 3 to 5 percent price difference is
acceptable.

5. For U-Haul, market share is more important than
price. U-Haul will not permit Budget to gain market
share at U-Haul’s expense.

With regard to both the private and public communications,
U-Haul acted with the specific intent to facilitate collusion and
increase the prices it could charge for truck rentals.

I1.  Analysis

The term “invitation to collude” describes an improper
communication from a firm to an actual or potential competitor
that the firm is ready and willing to coordinate on price or output.
Such invitations to collude increase the risk of anticompetitive
harrr; to consumers, and as such, can violate Section 5 of the FTC
Act.

If the invitation is accepted and the two firms reach an
agreement, the Commission will allege collusion and refer the
matter to the Department of Justice for a criminal investigation.
In this case, the complaint does not allege that U-Haul and Budget
reached an agreement, despite Mr. Magyar’s report to his bosses
that he privately encouraged Budget to raise its rates “and they
did.” See Complaint Paragraph 19.

2 In the Matter of Valassis Communications, Inc., 141 F.T.C. __ (C-

4160) (2006); In the Matter of MacDermid, Inc., 129 F.T.C. __ (C-3911)
(2000); In the Matter of Stone Container Corp., 125 F.T.C. 853 (1998); In the
Matter of Precision Moulding Co., 122 F.T.C. 104 (1996); In the Matter of
YKK (USA) Inc., 116 F.T.C. 628 (1993); In the Matter of A.E. Clevite, Inc., 116
F.T.C. 389 (1993); In the Matter of Quality Trailer Products Corp., 115 F.T.C.
944 (1992). In addition, invitations to collude may be violations of Section 2
of the Sherman Act as acts of attempted monopolization (United States v.
American Airlines, 743 F.2d 1114 (5th Cir. 1984), cert. dismissed, 474 U.S.
1001 (1985)); as well as violations under the federal wire and mail fraud
statutes, (United States v. Ames Sintering Co., 927 F.2d 232 (6th Cir. 1990)).
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Even if no agreement was reached it does not necessarily
mean that no competitive harm was done.® An unaccepted
invitation to collude may facilitate coordinated interaction by
disclosing the solicitor’s intentions and preferences. For example,
in this case Budget learned from Mr. Magyar that if Budget raised
its rates U-Haul would not undercut Budget. Thus, the improper
communication from U-Haul could have encouraged Budget to
raise rates. Similarly, the public statements made by the CEO of
U-Haul could have encouraged competitors to raise rates.

Although this case involves particularly egregious conduct, it
is possible that less egregious conduct may result in Section 5
liability. It is not essential that the Commission find repeated
misconduct attributable to senior executives, or define a market,
or show market power, or establish substantial competitive harm,
or even find that the terms of the desired agreement have been
communicated with precision.

I11.  The Proposed Consent Order

U-Haul has signed a consent agreement containing the
proposed consent order. The proposed consent order consists of
seven sections that work together to enjoin U-Haul from inviting
collusion and from entering into or implementing a collusive
scheme.

Section |1, Paragraph A of the proposed consent order enjoins
U-Haul from inviting a competitor to divide markets, to allocate
customers, or to fix prices. Section Il, Paragraph C prohibits U-
Haul from entering into, participating in, maintaining, organizing,
implementing, enforcing, inviting, offering or soliciting an
agreement with any competitor to divide markets, to allocate

® The Commission has previously explained that there are several legal
and economic reasons to punish firms that invite collusion even when
acceptance cannot be proven. First, it may be difficult to determine whether a
particular solicitation has or has not been accepted. Second, the conduct may
be harmful and serves no legitimate business purpose. Third, even an
unaccepted solicitation may facilitate coordinated interaction by disclosing the
intentions or preferences of the party issuing the invitation. In the Matter of
Valassis Communications, Inc., Analysis of Agreement Containing Consent
Order To Aid Public Comment, 71 Fed. Reg. 13976, 13978-79 (Mar. 20, 2006).
See generally P. Areeda & H. Hovenkamp, VI ANTITRUST LAW 11419 (2003).
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customers, or to fix prices. Section Il, Paragraph B bars U-Haul
from discussing rates with its competitors, with a proviso
permitting legitimate market research.

The proviso in Section Il, Paragraph D prevents the proposed
order from interfering with U-Haul’s efforts to negotiate prices
with prospective customers, and it would permit U-Haul to
provide investors with considerable information about company
strategy. This proviso also permits U-Haul to communicate
publicly any information required by the federal securities laws.

Sections 1II, IV, V, and VI of the proposed order include
several terms that are common to many Commission orders,
facilitating the Commission’s efforts to monitor respondents’
compliance with the order. Section IV, Paragraph A requires a
periodic submission to the Commission of unredacted copies of
certain internal U-Haul documents. This provision is necessary
because U-Haul impeded the Federal Trade Commission’s
investigation of this matter. Specifically, U-Haul submitted to the
Commission, in response to a subpoena duces tecum, documents
authored by Mr. Shoen, from which were redacted many of the
sentences quoted in the complaint. In the Commission’s view,
there was no justification for the redaction. The proposed order
should deter repetition of this conduct.

Finally, Section VII provides that the proposed order will
expire in 20 years.
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STATEMENT OF CHAIRMAN LEIBOWITZ,
COMMISSIONER KOVACIC, AND
COMMISSIONER ROSCH

The Commission today has entered into a consent agreement
with U-Haul and its parent company, AMERCO, resolving the
Commission’s allegation that they attempted to collude on truck
rental prices. The parties have settled an invitation-to-collude case
and not a Sherman Antitrust Act Section 1 conspiracy case. Put
differently, the complaint in this case alleges an unfair method of
competition in violation of Section 5 of the FTC Act that does not
also constitute an antitrust violation.

Invitations to collude are the quintessential example of the
kind of conduct that should be — and has been — challenged as a
violation of Section 5 of the Federal Trade Commission Act,’
which may limit follow-on private treble damage litigation from
Commission action while still stopping inappropriate conduct. In
contrast to conspiracy claims that would violate Section 1,
invitations to collude do not require proof of an agreement; nor do
they require proof of an anticompetitive effect. The Commission
has not alleged that Respondents entered into an agreement with
Budget or any other competitors in violation of Section 1. Today’s
Commission action is instead based on evidence that Respondents
unilaterally attempted to enter into such an agreement. The
Commission therefore has reason to believe that Respondents
engaged in conduct that is within Section 5’s reach.

' In re Valassis Commc’ns, Inc., F.T.C. File No. 051-008, 2006 FTC
LEXIS 25 (April 19, 2006) (Complaint); In re MacDermid, Inc., F.T.C. File
No. 991-0167, 1999 FTC LEXIS 191 (Feb. 4, 2000) (Complaint, Decision and
Order); In re Stone Container Corp., 125 F.T.C. 853 (1998) (June 3, 1998)
(Complaint, Decision and Order); In re Precision Moulding Co., 122 F.T.C.
104 (Sept. 3, 1996) (Complaint, Decision and Order); In re YKK (USA) Inc.,
116 F.T.C. 628 (July 1, 1993) (Complaint); In re A.E. Clevite, Inc., 116 F.T.C.
389 (June 8, 1993) (Complaint); In re Quality Trailer Products Corp., 115
F.T.C. 944 (Nov. 5, 1992) (Complaint).
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IN THE MATTER OF

AEA INVESTORS 2006 FUND, L.P.,

HHI HOLDING CORPORATION,
AND

HOUGHTON INTERNATIONAL, INC.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 7 OF THE CLAYTON ACT AND SEC. 5 OF THE FEDERAL TRADE
COMMISSION ACT

Docket No. C-4297; File No. 081 0245
Filed August 26, 2010 — Decision, August 26, 2010

The consent order addresses allegations that the proposed acquisition of S.A.
Stuart GmbH (“Stuart”) by Houghton International, Inc. (“Houghton™) would
result in decreased innovation in the market for aluminum hot rolling oil
(“AHRQ”) in North America and higher prices for AHRO to U.S. consumers.
Under the consent order, Houghton is required to divest Stuart’s AHRO
business to Quaker Chemical Corporation and provide transitional services to
ensure a smooth transfer of AHRO assets. Under the consent order, the
Commission will appoint a trustee to oversee the divestiture and a trustee to
monitor compliance with the terms of the order.

Participants

For the Commission: Anna Chehtova, Mike Clark, Rebecca
Dick, Robert E. Friedman, James Frost, Amanda Hamilton, Mark
D. Seidman, Justin Stewart-Teitelbaum, and Jodie Williams.

For the Respondents: Charles F. (Rick) Rule, Cadwalader,
Wickersham & Taft LLP; and Peter Guryan, Fried, Frank, Harris,
Shriver & Jacobson LLP.

COMPLAINT

Pursuant to the Clayton Act and the Federal Trade
Commission Act, and by virtue of the authority vested in it by
said Acts, the Federal Trade Commission (“Commission”), having
reason to believe that Respondent AEA Investors 2006 Fund,
L.P., Respondent HIl Holding Corporation and Respondent
Houghton International, Inc. (*Houghton™), violated Section 7 of
the Clayton Act, as amended, 15 U.S.C. 8§ 18, and Section 5 of the
Federal Trade Commission Act (“FTC Act”), as amended, 15
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U.S.C. § 45, by purchasing D.A. Stuart Holding GmbH (*Stuart™)
from Wilh. Werhahn KG (“Werhahn”), and it appearing to the
Commission that a proceeding in respect thereof would be in the
public interest, hereby issues its Complaint, stating its charges as
follows:

I. RESPONDENTS AND JURISDICTION
A. AEA

1. Respondent AEA is a limited partnership organized,
existing and doing business under and by virtue of the laws of the
State of Delaware, with its office and principal place of business
located at 55 East 52nd Street, New York, New York 10055.

2. Respondent AEA is a person subject to the jurisdiction of
the Commission.

3. Respondent AEA is, and at all times relevant herein has
been, engaged in commerce as “commerce” is defined in Section
1 of the Clayton Act, as amended, 15 U.S.C. § 12.

4. Respondent AEA is a person whose business is in or
affects commerce as “commerce” is defined in Section 4 of the
Federal Trade Commission Act, as amended, 15 U.S.C. § 44.

B. HII Holding Corporation

5. Respondent HIl Holding Corporation is a corporation
organized, existing, and doing business under and by virtue of the
laws of the State of Delaware, with its office and principal place
of business located at Madison and Van Buren Avenues, Valley
Forge, Pennsylvania 19482-0930.

6. HIl Holding Corporation is a subsidiary of Respondent
AEA.

7. HIl Holding Corporation now owns all outstanding voting
securities of Stuart.
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8. HIIl Holding Corporation is a corporation subject to the
jurisdiction of the Commission.

9. HII Holding Corporation is, and at all times relevant
herein has been, engaged in commerce as “commerce” is defined
in Section 1 of the Clayton Act, as amended, 15 U.S.C. § 12.

10. HII Holding Corporation is a corporation whose business
is in or affects commerce as “commerce” is defined in Section 4
of the Federal Trade Commission Act, as amended, 15 U.S.C. §
44,

C. Houghton International, Inc.

11. Houghton is a corporation organized, existing, and doing
business under and by virtue of the laws of the State of
Pennsylvania, with its office and principal place of business
located at Madison and Van Buren Avenues, Valley Forge,
Pennsylvania 19482-0930.

12. Houghton is a wholly-owned subsidiary of HIlI Holding
Corporation.

13. Houghton is an international manufacturer of specialty
chemicals and a provider of chemical management services for
the metalworking industry. Houghton’s major product lines
include fluids used in metal cutting, fluid power (hydraulics) and
metal rolling. Houghton is engaged in the sale of aluminum hot
rolling oil (“AHRO”) and associated technical support services.

14. Houghton is, and at all times relevant herein has been,
engaged in commerce as “commerce” is defined in Section 1 of
the Clayton Act, as amended, 15 U.S.C. § 12.

15. Houghton is a corporation whose business is in or affects
commerce as “commerce” is defined in Section 4 of the Federal
Trade Commission Act, as amended, 15 U.S.C. § 44,

16. Respondents AEA, HIlI Holding Corporation, and
Houghton International, Inc. hereinafter are collectively referred
to as “Respondents.”
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Il. THE ACQUISITION

17.0n July 3, 2008, Respondents entered into a Share
Purchase Agreement (“Agreement”) with Werhahn and Stuart VV
to acquire all of the outstanding voting securities of Stuart
(“Acquisition”).

18. The Acquisition combined the two largest producers of
AHRO.

I1l. THE RELEVANT MARKET
A. Product Market

19. The relevant product market in which to analyze the
competitive effects of the Acquisition is the production and sale
of AHRO and associated technical support services. AHRO is an
indispensable element in the production of hot rolled aluminum
plate and hot rolled aluminum sheet.

20. There are no products or services that are reasonably
interchangeable with or viable substitutes for AHRO and its
associated technical support services.

B. Geographic Market

21. The relevant geographic market for analyzing the effects
of the Acquisition is North America. North American customers
are unlikely to purchase AHRO and associated technical support
services from suppliers located overseas due to the high cost of
transporting these products by marine vessel and the long lead
times associated with the marine transport of AHRO.

IV. MARKET PARTICIPANTS AND CONCENTRATION

22. Five firms produce AHRO in North America. Two large
aluminum hot mill customers partially supply their own AHRO
needs and three firms produce AHRO commercially. The
Acquisition reduces the total number of producers from five to
four.
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23. The Acquisition greatly increases concentration in the
relevant market. Stuart and Houghton together control
approximately 75% of the North American market for AHRO.

V. ANTICOMPETITIVE EFFECTS

24. The proposed acquisition may substantially lessen
competition in the following ways, among others:

a. by eliminating actual, direct and substantial
competition between Houghton and Stuart in the sale
of AHRO and associated technical support services in
the relevant market;

b. by combining the two dominant suppliers of AHRO
and associated technical support services in the United
States, thereby substantially increasing concentration
in the already concentrated market for the sale of
AHRO and associated technical support services in
North America;

c. by eliminating Stuart as the closest substitute to
Houghton for AHRO and associated technical support
services in North America;

d. by increasing the likelihood that a combined Houghton
and Stuart will unilaterally exercise market power in
the sale and distribution of AHRO and associated
technical support services;

each of which increases the likelihood that prices for
AHRO and associated technical support services will
increase above competitive levels, and that
competition for the sale of AHRO and associated
technical support services is likely to decrease in the
relevant market.
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VI. ENTRY CONDITIONS

25. Entry into the relevant markets is difficult and would not
be likely, timely or sufficient to remedy the anticompetitive
effects of the proposed acquisition.

VIl. VIOLATIONS

26. The allegations contained in paragraphs 1-25 are repeated
and realleged as though fully set forth here.

27. Respondents’ acquisition of Stuart substantially lessened
competition in the relevant markets in violation of Section 7 of the
Clayton Act, as amended, 15 U.S.C. 818, and Section 5 of the
FTC Act, as amended, 15 U.S.C. § 45.

28. The Agreement described in paragraph 17 constitutes a
violation of Section 5 of the FTC Act, 15 U.S.C. 8§ 45, as
amended.

IN WITNESS WHEREOF, the Federal Trade Commission
has caused this complaint to be signed by the Secretary and its
official seal to be affixed hereto, at Washington, D.C., this
twenty-sixth day of August, 2010.

By the Commission.

DECISION AND ORDER

The Federal Trade Commission (“Commission”), having
initiated an investigation of the consummated acquisition of D.A.
Stuart Holding GmbH (“D.A. Stuart”) by Respondent AEA
Investors 2006 Fund, L.P. (“AEA”), the parent of Respondent HII
Holding Corporation (“HII’”), which in turn is the parent of
Respondent Houghton International, Inc. (collectively referred to
as “Respondents”), from Wilh. Werhahn KG (*“Werhahn”), and
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Respondents having been furnished thereafter with a copy of a
draft of Complaint that the Bureau of Competition proposed to
present to the Commission for its consideration and which, if
issued by the Commission, would charge Respondents with
violations of Section 7 of the Clayton Act, as amended, 15 U.S.C.
8 18, and Section 5 of the Federal Trade Commission Act, as
amended, 15 U.S.C. 8§ 45; and

Respondents, their attorneys, and counsel for the Commission
having thereafter executed an Agreement Containing Consent
Order (“Consent Agreement”), containing an admission by
Respondents of all the jurisdictional facts set forth in the aforesaid
draft of Complaint, a statement that the signing of said Consent
Agreement is for settlement purposes only and does not constitute
an admission by Respondents that the law has been violated as
alleged in such Complaint, or that the facts as alleged in such
Complaint, other than jurisdictional facts, are true, and waivers
and other provisions as required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that Respondents
have violated the said Acts and that a Complaint should issue
stating its charges in that respect, and having thereupon issued its
Complaint and having accepted the executed Consent Agreement
and placed such Consent Agreement on the public record for a
period of thirty (30) days for the receipt and consideration of
public comments, now in further conformity with the procedure
described in Commission Rule 2.34, 16 C.F.R. § 2.34, the
Commission hereby makes the following jurisdictional findings
and issues the following Decision and Order (“Order”):

1. Respondent AEA Investors 2006 Fund, L.P., is a
limited partnership organized, existing, and doing
business under and by virtue of the laws of the State of
Delaware, with its offices and principal place of
business located at 55 East 52nd Street, New York,
New York 10055. AEA is the parent of Respondent
HIl Holding Corporation and the ultimate parent entity
of Houghton International, Inc.

2. Respondent HII Holding Corporation is a corporation
organized, existing, and doing business under and by



AEA INVESTORS 2006 FUND, L.P., ET AL. 61

Decision and Order

virtue of the laws of the State of Delaware, with its
offices and principal place of business located at
Madison and Van Buren Avenues, Valley Forge,
Pennsylvania 19482-0930. Houghton International,
Inc., is a wholly-owned subsidiary of HIl Holding
Corporation.

Respondent Houghton International, Inc., is a
corporation organized, existing, and doing business
under and by virtue of the laws of the State of
Pennsylvania, with its offices and principal place of
business located at Madison and Van Buren Avenues,
Valley Forge, Pennsylvania 19482-0930.

The Federal Trade Commission has jurisdiction over
the subject matter of this proceeding and of
Respondents, and this proceeding is in the public
interest.

ORDER

IT IS ORDERED that, as used in this Order, the following
definitions shall apply:

A.

“AEA” means AEA Investors 2006 Fund, L.P., its
directors, officers, employees, agents, representatives,
successors, and assigns; and its joint ventures,
subsidiaries, divisions, groups and affiliates in each
case controlled by AEA (including, but not limited to,
HIl and Houghton), and the respective directors,
officers,  employees,  agents, representatives,
successors, and assigns of each.

“HII” means HIl Holding Corporation, its directors,
officers,  employees,  agents, representatives,
successors, and assigns; and its joint ventures,
subsidiaries, divisions, groups and affiliates in each
case controlled by HII (including, but not limited to,
Houghton), and the respective directors, officers,
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employees, agents, representatives, successors, and
assigns of each.

“Houghton” means Houghton International, Inc., its
directors, officers, employees, agents, representatives,
successors, and assigns; and its joint ventures,
subsidiaries, divisions, groups and affiliates in each
case controlled by Houghton, and the respective
directors, officers, employees, agents, representatives,
successors, and assigns of each.

“Respondents” means AEA, HIl, and Houghton.

“Acquisition” means the acquisition accomplished
pursuant to the July 3, 2008, Share Purchase
Agreement between Stuart VV GmbH and Wilh.
Werhahn KG, on the one hand, and Houghton
International Inc. and HII Holding Corp, on the other
hand, whereby AEA acquired D.A. Stuart.

“Actual Cost” means a cost not to exceed the cost of
direct labor, direct material used, travel, and other
expenditures to the extent the costs are directly
incurred to provide the Products; provided, however,
that in each instance where (1) an agreement to divest
assets is specifically referenced and attached to this
Order, and (2) such agreement becomes a Remedial
Agreement, “Actual Cost” means such cost as is
provided in such Remedial Agreement.

“Agreement to Hold Separate” means the agreement
executed by and between Respondents and the
Commission’s staff on September 8, 2008, requiring
Respondents to hold “D.A. Stuart’s Aluminum
Business,” as that term is defined in the Agreement to
Hold Separate, separate and apart from and
independent of Respondent’s business and to maintain
the viability, marketability, and competitiveness of
“D.A. Stuart’s Aluminum Business” until the
Agreement terminates pursuant to the agreed-upon
conditions. As used in this Order, the term “Held
Separate Business” means “D.A. Stuart’s Aluminum
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Business” as defined in the Agreement to Hold
Separate. The Agreement to Hold Separate is attached
hereto as Non-Public Appendix A.

“Books and Records” means all originals and all
copies of any operating, financial or other books,
records, documents, data and files relating to the D.A.
Stuart AHRO Business, including, without limitation:
Customer files and records, Customer lists, Customer
product specifications, Customer purchasing histories,
Customer service and support materials, Customer
Approvals and Information; accounting records; credit
records and information; correspondence; research and
development data and files; production records;
distributor files; vendor files, vendor lists; advertising,
promotional and marketing materials, including
website content; sales materials; records relating to any
Relevant Employees who accept employment with the
Commission-approved Acquirer,; educational
materials; technical information, data bases, and other
documents, information, and files of any Kkind,
regardless whether the document, information, or files
are stored or maintained in traditional paper format, by
means of electronic, optical, or magnetic media or
devices, photographic or video images, or any other
format or media;

provided, however, that where documents or other
materials included in the Books and Records to be
divested with the D.A. Stuart AHRO Business contain
information: (1) that relates both to the D.A. Stuart
AHRO Business and to Respondents’ retained assets,
products or businesses and cannot be segregated in a
manner that preserves the usefulness of the
information as it relates to the D.A. Stuart AHRO
Business; or (2) for which the relevant party has a
legal obligation to retain the original copies, the
relevant party shall be required to provide only copies
or relevant excerpts of the documents and materials
containing this information. In instances where such
copies are provided to the Commission-approved
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Acquirer, the relevant party shall provide the
Commission-approved Acquirer access to original
documents under circumstances where copies of the
documents are insufficient for evidentiary or
regulatory purposes. The purpose of this proviso is to
ensure that Respondents provide the Commission-
approved  Acquirer with the above-described
information  without requiring Respondents to
completely divest information that, in content, also
relates to retained assets, products or businesses.

“Closing Date” means the date on which Respondents
(or a Divestiture Trustee) and a Commission-approved
Acquirer consummate a transaction to comply with
Paragraph 1. (or Paragraph V1.) of this Order.

“Commission” means the Federal Trade Commission.

“Commission-approved  Acquirer”  means the
following:

1. Quaker, if Quaker has been approved by the
Commission to acquire the Divestiture Assets
pursuant to Paragraph Il. of this Order in
connection with the Commission’s determination
to make this Order final; or

2. a Person that receives the prior approval of the
Commission to acquire the Divestiture Assets
pursuant to Paragraph Il. or Paragraph VI. of this
Order.

“Confidential Business Information” means any non-
public, competitively sensitive, or proprietary
marketing and sales information relating to the D.A.
Stuart AHRO Business that is not independently
known to a Person from sources other than the Person
to which the information pertains, and includes, but is
not limited to, pricing information, marketing methods,
market intelligence, competitor product information,
commercial  information, management  system
information, business processes and practices,
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customer communications, bidding practices and
information, procurement practices and information,
supplier qualification and approval practices and
information, and training practices; provided, however,
that where documents or other materials included in
the Confidential Business Information to be divested
with the Divestiture Assets contain information: (1)
that relates both to the D.A. Stuart AHRO Business
and to Respondents’ retained assets, products or
businesses and cannot be segregated in a manner that
preserves the usefulness of the information as it relates
to the D.A. Stuart AHRO Business; or (2) for which
the relevant party has a legal obligation to retain the
original copies, the relevant party shall be required to
provide only copies or relevant excerpts of the
documents and materials containing this information;
provided further, however, that Confidential Business
Information does not include any information that (i)
was or becomes generally available to the public other
than as a result of disclosure by such Person, (ii) was
available, or becomes available, to such Person on a
non-confidential basis, but only if, to the knowledge of
such Person, the source of such information is not in
breach of a contractual, legal, fiduciary, or other
obligation to maintain the confidentiality of the
information, (iii) is required by Law to be publicly
disclosed, or (iv) is protected by the attorney work
product, attorney-client, joint defense or other
privilege prepared in connection with the Acquisition
and relating to any United States, state, or foreign
antitrust or competition Laws. Confidential Business
Information includes information regardless of the
form in which it is conveyed, including written and
electronic versions. The purpose of this proviso is to
ensure that Respondents provide the Commission-
approved  Acquirer with the above-described
information  without requiring Respondents to
completely divest information that, in content, also
relates to retained assets, products or businesses. For
the avoidance of doubt and notwithstanding the
foregoing, “Confidential Business Information” shall
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not include any information that is related to the
research, development, design,  formulation,
manufacturing, or technical service or support of the
Products, including but not limited to information
relating to trials conducted anywhere in the world;
such information shall be subject to the requirements
and obligations of this Order relating to “Intellectual
Property.”

“Consent  Agreement” means the Agreement
Containing Consent Order executed by Respondents
on May 28, 2010.

“Customer” means any Person that is a direct or
indirect purchaser of any D.A. Stuart AHRO Business
Product(s) in the United States (including all U.S.
territories and possessions).

“Customer Approvals and Information” means, with
respect to any D.A. Stuart AHRO Business Product(s):

1. all consents, authorizations and other approvals,
and pending applications and requests therefore,
required by any Customer applicable or related to
the research, development, manufacture, finishing,
packaging, distribution, marketing or sale of any
D. A. Stuart AHRO Business Product(s); and

2. all underlying information, data, filings, reports,
correspondence or other materials used to obtain or
apply for any of the foregoing, including, without
limitation, all data submitted to and all
correspondence with the Customer or any other
Person.

“DAS AHRO Intellectual Property” means all rights,
title and interest, worldwide, without limitation, in and
to all Intellectual Property relating to the D.A. Stuart
AHRO Business Product(s) or otherwise relating to or
used in connection with the research, development,
design, formulation, manufacturing, or technical
service or support for, all D.A. Stuart AHRO Business
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Products by D.A. Stuart prior to the Acquisition and
any improvements or additions thereto designed,
developed, formulated or tested after the Acquisition
by Respondents, including, but not limited to, all DAS
AHRO Intermediate Component IP; provided,
however, that Houghton shall have a right to obtain a
license from the Commission-approved Acquirer to
use the Licensor Intellectual Property to manufacture
aluminum hot rolling oils for sale and use solely
outside the United States (and its territories and
possessions), pursuant to a Remedial Agreement;
provided further, however, that notwithstanding the
foregoing, and for the avoidance of doubt,
Respondents shall not manufacture, use or sell or
attempt to replicate, reverse engineer or otherwise
produce any Intermediate Components, or any
Products containing or using any Intermediate
Components or any DAS AHRO Intermediate
Component IP, except insofar as such Intermediate
Components or Products containing or using
Intermediate Components or DAS AHRO Intermediate
Component IP are either: (i) produced by Respondents
solely to be supplied to the Commission-approved
Acquirer or to the Respondents pursuant to a Remedial
Agreement for a limited transitional period after the
Closing Date; and/or (ii) supplied to Respondents by
the Commission-approved Acquirer pursuant to a
Remedial Agreement;

“DAS AHRO Intermediate Component IP” means all
Intellectual Property and Confidential Business
Information relating to the Intermediate Components
owned or used by D.A. Stuart prior to the Acquisition,
and any improvements or additions thereto designed,
developed, formulated or tested after the Acquisition.

“D.A. Stuart” means D.A. Stuart Holding GmbH, a
limited liability company incorporated under the laws
of Germany with its offices and principal place of
business located at Konigsstrasse 1, 41460 Neuss,
Germany.
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“D.A. Stuart AHRO Business” means all of
Respondents’ rights, title and interest in and to all of
the following business, property and assets, tangible
and intangible, relating to or used in the aluminum hot
rolling oil business of D.A. Stuart in the United States
(including all U.S. territories and possessions) as it
existed prior to the Acquisition, together with any
improvements or additions thereto after the
Acquisition, including, but modifying in specified
respects, “D.A. Stuart’s Aluminum Business” as held
separate and apart from and independent of Houghton
pursuant to the terms of the Agreement to Hold
Separate, and also including, but not limited to:

1. the Held Separate Business;

2. contracts, including Customer contracts in the
United States (including all U.S. territories and
possessions) to the extent related to the D.A. Stuart
AHRO Business Products, and all of the former
D.A. Stuart’s rights, titles, and interests in and to
the contracts entered into in the ordinary course of
business with suppliers, sales representatives,
distributors, and agents (all in the United States) to
the extent related to the D.A. Stuart AHRO
Business Products;

3. at the Commission-approved Acquirer’s option, all
tangible personal property used in or relating solely
to the D.A. Stuart AHRO Business, or otherwise
provided for in a Remedial Agreement, including,
but not limited to field and laboratory equipment;

4. all Books and Records;

5. all Confidential Business Information; and

6. all consents, licenses, certificates, registrations or
permits issued, granted, given or otherwise made

available by or under the authority of any
Governmental Entity or pursuant to any legal
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requirement, and all pending applications therefore
or renewals thereof;

Provided, however, that the D.A. Stuart AHRO
Business shall not include:

1.

any real property interests (including fee simple
and leasehold interests), except as provided for in
the Quaker Lease Agreement;

any tangible personal property not used in or
relating solely to the D.A. Stuart AHRO Business;

any right to use any name or logo of Houghton or
of its predecessors or affiliates or its business, or
any variant or derivative thereof, including but not
limited to “Houghton International Inc.,”
“Houghton International,” “Houghton,” “Houghton
Intl,” “D.A. Stuart Company,” “D.A. Stuart,”
“Stuart,” “Rolkleen,” or “Rollshield”;

the Products: Alushield 150-IBC and Alushield
150-SW;

any tangible or intangible property or assets owned
or controlled by Respondents or in which
Respondents had any right, title, or interest in prior
to the Acquisition, except Confidential Business
Information or DAS AHRO Intellectual Property;

Intellectual  Property, except DAS AHRO
Intellectual Property;

any assets used to provide administrative or
support services, including accounting, finance,
accounts payable, accounts receivable, credit,
human resources, purchasing, shipping, and
information technology, relating to retained assets,
products or businesses, except as provided for in
any Transition Services Agreement;
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8. field and laboratory, testing, or test evaluation
equipment relating to retained assets, products or
businesses, except those identified in Section
2.2(d) of the Quaker Asset Purchase Agreement;

9. any manufacturing or production facilities or
plants, including the former D.A. Stuart’s
manufacturing facility located in Detroit,
Michigan, and any related assets physically located
or used at such facilities, except any such assets
identified in the Quaker Asset Purchase
Agreement;

10. any raw materials or inventories of work in
process;

11.any cash and cash equivalents (including
marketable securities and short term investments),
securities, negotiable instruments and deposits held
by Respondents or relating to the D.A. Stuart
AHRO Business, in lock boxes, in financial
institutions or elsewhere; or

12.any current and prior insurance policies of
Respondents or rights of any nature with respect
thereto, including all insurance recoveries
thereunder and rights to assert claims with respect
to any such insurance recoveries.

For the avoidance of doubt and notwithstanding the
foregoing: (i) D.A. Stuart AHRO Business shall
include Confidential Business Information, and (ii)
DAS AHRO Intellectual Property shall be included
within the Divestiture Assets, which Respondents shall
divest in accordance with the terms of this Order.

“D.A. Stuart AHRO Business Product(s)” means all
Products with respect to which D.A. Stuart was
engaged in the research, development, design,
formulation, manufacture, distribution, marketing or
sale prior to the Acquisition, and includes all Products
researched,  developed, designed, formulated,
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manufactured, distributed, marketed, or sold after the
Acquisition.

“D.A. Stuart Dedicated Aluminum Employees” means
the individuals identified and described in the
Agreement to Hold Separate with responsibilities for
Product  Management/Marketing, R&D, and
Sales/Technical Support, and any persons who replace
or have replaced those individuals consistent with the
terms of the Agreement to Hold Separate who are
identified in Non-Public Appendix B to this Order.

“Designee(s)” means any Person other than a
Respondent that has been designated by a
Commission-approved Acquirer to manufacture a
Product for that Commission-approved Acquirer.

“Divestiture Assets” means D.A. Stuart AHRO
Business and DAS AHRO Intellectual Property.

“Divestiture Trustee” means a trustee appointed by the
Commission pursuant to Paragraph VI.A. of this
Order.

“Governmental Entity(ies)” means any federal, state,
local, or non-U.S. government; any court, legislature,
governmental agency or governmental commission; or
any judicial or regulatory authority of any government.

“Held Separate Business” means D.A. Stuart’s
Aluminum Business as defined in the Agreement to
Hold Separate to mean, inter alia, the business of D.A.
Stuart in the United States as it existed prior to the
Acquisition, of designing, formulating, manufacturing
and selling hot rolling lubricants, coolants, and
additives, or components thereof, used in the process
of flat hot rolling of aluminum or any aluminum alloy
in the United States, and as held separate and apart
from and independent of Houghton, with maintained
viability, marketability, and competitiveness, pursuant
to the terms of the Agreement to Hold Separate.
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“Intellectual Property” means, without limitation: (1)
Know-How; (2) Patents; (3) Trade Names and Marks;
(4) all copyrights, copyright registrations and
applications, in both published works and unpublished
works, including domain names, the content of
website(s) located at the domain names, and all
copyrights in such website(s); and (5) all rights in any
jurisdiction anywhere in the world to sue and recover
damages or obtain injunctive relief for infringement,
dilution, misappropriation, violation, or breach, or
otherwise to limit the use or disclosure of any of the
foregoing.

“Interim Monitor” means a monitor appointed by the
Commission pursuant to Paragraph V. of this Order.

“Intermediate = Components”  means  chemical
compositions of esters and emulsifiers designated:
Code 556A, Code 566A and Code 18-16.

“Know-How” means all know-how, technology,
technical information, data, trade secrets, proprietary
information and knowledge, recipes, formulas,
formulations,  blend  specifications,  processes,
procedures, practices, standards, methods, techniques,
specifications, manuals, protocols, engineering, data,
raw material specifications, product development
records, customer specifications, equipment (including
repair and maintenance information), tooling, spare
parts, processes, procedures, product development
records, quality assurance and quality-control practices
and information and documentation, competitor
information, inventions, research and test procedures
and information, regulatory communications, and all
other information relating to or used in connection
with the research, development, design, formulation,
manufacturing, or technical service or support for,
Products, and all rights in any jurisdiction to limit the
use or disclosure thereof, anywhere in the world.
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“Law(s)” means all laws, statutes, rules, regulations,
ordinances, and other pronouncements having the
effect of law.

“Licensor Intellectual Property” means (1) the
formulations, research, development, and related
manufacturing information for the aluminum hot
rolling products listed in Non-Public Appendix C, (2)
U.S. Patent No. 6,060,438, and (3) any Know-How
owned by D.A. Stuart as of September 8, 2008, and
any improvements thereon as of the Closing Date,
relating to the design, research, development,
formulation, and manufacture of hot rolling lubricants,
coolants, and additives, or components thereof used in
the process of flat hot rolling of aluminum or any
aluminum alloy for use solely outside the United
States (and its territories and possessions); provided,
however, and for the avoidance of doubt, “Licensor
Intellectual Property” does not include (1) any rights
within the United States (including all U.S. territories
and possessions) except those rights to use to
manufacture as provided for in Section 3.1 of the
Quaker License agreement, or (2) any rights to DAS
AHRO Intermediate Component IP anywhere in the
world.

“Order” means the Decision and Order.

“Patent(s)”"means all patents, patents pending, patent
applications and statutory invention registrations,
including reissues, divisions, continuations,
continuations-in-part,  substitutions, supplementary
protection certificates, extensions and reexaminations
thereof, all inventions disclosed therein, all rights
therein provided by international treaties and
conventions, and all rights to obtain and file for patents
and registrations thereto, anywhere in the world.

“Person” means any individual, partnership, joint
venture, firm, corporation, association, trust,
unincorporated organization, or other business entity,
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and any subsidiaries, divisions, groups or affiliates
thereof.

“Product(s)” means lubricants, coolants, and additives
or components thereof used in the hot rolling of
aluminum plates or sheets of any alloy.

“Quaker” means Quaker Chemical Corporation, a
corporation organized, existing and doing business
under and by virtue of the laws of the State of
Pennsylvania, with its office and principal place of
business located at One Quaker Park, 901 Hector
Street, Conshohocken, Pennsylvania 19428-0809.

“Quaker Divestiture  Agreements” means the
following, which are referenced in and attached to this
Order as Non-Public Appendix D:

1. Asset Purchase and Sale Agreement by and among
Quaker Chemical Corporation and Houghton
International, Inc., dated May 28, 2010, and all
amendments, exhibits, attachments, agreements
and schedules thereto (“Quaker Asset Purchase
Agreement”);

2. Transition Services Agreement by and among
Quaker Chemical Corporation and Houghton
International, Inc., dated May 28, 2010, which is
attached as Exhibit A to the Quaker Asset Purchase
Agreement, and all amendments, exhibits,
attachments, agreements and schedules thereto
(“Quaker Transition Services Agreement”);

3. License Agreement by and among Quaker
Chemical Corporation and Houghton International,
Inc., dated May 28, 2010, which is attached as
Exhibit B to the Quaker Asset Purchase
Agreement, and all amendments, exhibits,
attachments, agreements and schedules thereto
(“Quaker License Agreement”);
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4. Supply Agreement by and among Quaker
Chemical Corporation and Houghton International,
Inc., dated May 28, 2010, and all amendments,
exhibits, attachments, agreements and schedules
thereto (“Quaker Supply Agreement”);

5. Quaker Lease Agreement; and

6. all other agreements by and among Quaker and
Houghton, including all amendments, exhibits,
attachments, agreements and schedules thereto,
related to the divestiture of the Divestiture Assets.

“Quaker Lease Agreement” means

“Relevant Employees” means the Manager and D.A.
Stuart Dedicated Aluminum Employees.

“Remedial Agreement(s)” means the following:

1. Quaker Divestiture Agreements that have been
approved by the Commission to accomplish the
requirements of this Order in connection with the
Commission’s determination to make this Order
final; and/or

2. any agreement(s) between Respondents and a
Commission-approved Acquirer (or between a
Divestiture Trustee and a Commission-approved
Acquirer), and all amendments, exhibits,
attachments, agreements, and schedules thereto,
related to divestiture of the Divestiture Assets that
have been approved by the Commission to
accomplish the requirements of this Order.

“Technical Support” means, without limitation, all
capabilities to provide customer-specific technical
expertise, Product modification, Product tailoring,
Product tweaking, Product performance advice,
equipment assessment, on-site Product assistance, off-
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site Product assistance, and general Product issue-
solving and trouble-shooting.

“Termination Date” means the date on which
Respondents’ provision of Transition Services to the
Commission-approved Acquirer (including Quaker)
pursuant to a Transition Services Agreement
(including, but not limited to, the Quaker Transition
Services Agreement if it is approved by the
Commission in connection with the Commission’s
determination to make this Order final) terminates or
has terminated.

“Third Party(ies)” means any Person other than the
following: (1) the Respondents, or (2) the
Commission-approved Acquirer.

“Trade Names and Marks” means all trade names,
commercial names and brand names, all registered and
unregistered trademarks, service marks, including
registrations and applications for registration thereof
(and all renewals, modifications, and extensions
thereof), trade dress, logos, and appellations,
geographical indications or designations, domain
name(s), universal resource locators (“URL”), and
registrations  thereof issued by any Person,
Governmental Entity(ies) or authority that issues and
maintains the domain name registration, and all rights
related thereto under common law and otherwise, and
the goodwill symbolized by and associated therewith,
anywhere in the world.

“Transition  Services” means any transitional
manufacturing, supply, Technical Support, or other
services necessary for the continued manufacture,
development, use, import, distribution, marketing, or
sale of the D.A. Stuart AHRO Business Products by
the Commission-approved Acquirer

“Transition Services Agreement(s)” means any
transitional agreement or arrangement entered into by
and between the Respondents and a Commission-
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approved Acquirer to provide Transition Services that
receives the prior approval of the Commission and
thereby becomes a Remedial Agreement, or that is
otherwise approved by the Commission in connection
with the Commission’s determination to make this
Order final, including, but not limited to, the Quaker
Transition Services Agreement included as part of the
Quaker Divestiture Agreements if it is approved by the
Commission in connection with the Commission’s
determination to make this Order final and thereby
becomes a Remedial Agreement.

IT ISFURTHER ORDERED that:

A.

Not later than ten (10) days after the date this Order
becomes final, Respondents shall divest the
Divestiture Assets, absolutely and in good faith to
Quaker, pursuant to and in accordance with the Quaker
Divestiture Agreements (which agreements shall not
limit or contradict, or be construed to limit or
contradict, the terms of this Order, it being understood
that this Order shall not be construed to reduce any
rights or benefits of Quaker or to reduce any
obligations of Respondents under such agreements),
and each such agreement, if it becomes a Remedial
Agreement related to the divestiture of the D.A. Stuart
AHRO Business to Quaker, is incorporated by
reference into this Order and made a part hereof;
Provided, however, that:

1. if Respondents have divested the Divestiture
Assets to Quaker prior to the date this Order
becomes final, and if, at the time the Commission
determines to make this Order final, the
Commission notifies Respondents that Quaker is
not an acceptable acquirer of the Divestiture
Assets, then Respondents shall immediately
rescind the transaction with Quaker and shall
divest the Divestiture Assets to a Commission-
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approved Acquirer no later than six (6) months
from the date the Order becomes final, absolutely
and in good faith, at no minimum price, and only
in a manner that receives the prior approval of the
Commission; or

2. if the Respondents have divested the Divestiture
Assets to Quaker prior to the date this Order
becomes final, and if, at the time the Commission
determines to make this Order final, the
Commission notifies the Respondents that the
manner in which the divestiture was accomplished
IS not acceptable, the Commission may direct the
Respondents, or appoint a Divestiture Trustee,
pursuant to Paragraph VI. of this Order, to effect
such modifications to the manner of divesting
Divestiture Asset to Quaker (including, but not
limited to, entering into additional agreements or
arrangements) as may be necessary to satisfy the
requirements of this Order.

Notwithstanding the timing requirement in Paragraph
I1.A., above, Respondents shall submit all Confidential
Business Information relating to the D.A. Stuart
AHRO Business to Quaker in good faith, in a timely
manner (i.e., as soon as practicable, avoiding any
delays in transmission of the respective information);
and in a manner that ensures its completeness and
accuracy and that fully preserves its usefulness.

Prior to the Closing Date, Respondents shall secure all
consents and waivers from all Third Parties that are
necessary for Respondents to divest the Divestiture
Assets and/or to grant any license(s) to a Commission-
approved Acquirer to assure the continued use,
research, development, manufacture, marketing,
distribution, sale, or import of the D.A. Stuart AHRO
Business Products by the Commission-approved
Acquirer (or the Designee(s) of the Commission-
approved  Acquirer); provided, however, that
Respondents may satisfy this requirement by certifying
that such Commission-approved Acquirer has executed
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all such agreements directly with each of the relevant
Third Parties.

Until the divestiture of the Divestiture Assets and
pursuant to the Agreement to Hold Separate,
Respondents shall continue to hold D.A. Stuart’s
AHRO Business separate, apart, and independent of
Houghton and take all steps necessary to ensure that
D.A. Stuart’s AHRO Business is maintained and
operated as a separate and independent competitor in
the business of designing, formulating, and selling
lubricants, coolants, and additives, or components
thereof used in the process of hot rolling aluminum
sheet and aluminum plate; and Respondents shall
continue to take such steps as are necessary to
maintain, and assure the continued maintenance of, the
viability, marketability, and competitiveness of D.A.
Stuart’s AHRO Business and the DAS AHRO
Intellectual Property, including without limitation,
DAS AHRO Intermediate Component IP, and to
prevent  the  destruction, removal, wasting,
deterioration, or impairment of D.A. Stuart’s AHRO
Business and the DAS AHRO Intellectual Property,
except for ordinary wear and tear, and the disposition
of inventory and other assets in the ordinary course of
business and shall not sell, transfer, encumber, or
otherwise impair D.A. Stuart’s AHRO Business, the
DAS AHRO Intellectual Property, including, without
limitation, the DAS AHRO Intermediate Component
IP; provided, however, that if Respondents have
divested the Divestiture Assets to Quaker, and if, at the
time the Commission determines to make this Order
final, the Commission notifies Respondents that
Quaker is not an acceptable acquirer of the Divestiture
Assets and Respondents are required to rescind the
transaction with Quaker pursuant to Paragraph I1.A.1.
of this Order, Respondents shall comply with the terms
of this Paragraph 11.D. and with paragraphs 1-11 of the
Agreement to Hold Separate until divestiture of the
Divestiture Assets to a Commission-approved
Acquirer,
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E. In the event that the Quaker Transition Services
Agreement becomes a Remedial Agreement:

1. any extensions of the Transition Period (as defined
in such agreement) during which Respondent shall
provide Transition Services to Quaker shall be at
the sole option of Quaker; provided, however, that
any manufacturing, supply or other services
provided by Respondents to Quaker pursuant to the
Quaker Transition Services Agreement shall not be
extended and shall not otherwise continue beyond
a total period of two (2) years after the Closing
Date without the prior approval of the
Commission;,

2. Respondents shall notify the Commission in
writing of the Termination Date with respect to the
provision of Transition Services to Quaker
pursuant to the Quaker Transition Services
Agreement; and,

3. as a limited exception to the prohibitions and
requirements of Paragraph IV. of this Order,
Respondents shall be permitted to use DAS AHRO
Intellectual Property and the Confidential Business
Information, and have continued access to copies
of Books and Records only pursuant to, and subject
to the approval of the Commission, a restricted and
limited license to use only as necessary to perform
Respondents’ obligations pursuant to the Quaker
Transition Services Agreement, and then only
during the term of the Quaker Transition Services
Agreement and only for the limited purposes of
complying with the Quaker Transition Services
Agreement; Provided, however, that Respondents
shall:

a. immediately following the Termination Date,
transfer and deliver expeditiously all DAS
AHRO Intellectual Property, Confidential
Business Information, and Books and Records
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(and all copies thereof) to Quaker, in a manner
that ensures the completeness and accuracy of
such documents, information, materials and
Intellectual Property and that fully preserves
their usefulness, and remove completely all
DAS AHRO Intellectual Property and
Confidential Business Information, including
without limitation all DAS AHRO Intermediate
Component IP, from Respondents’ possession,
custody and control;

b. complete such transfer and delivery to Quaker
and removal from Respondents’ possession,
custody and control within thirty (30) days of
the Termination Date; and

c. no later than ten (10) days after completing
such transfer, delivery, and removal, submit a
report to the Commission describing how
Respondents have complied with the
requirements of this Paragraph Il.LE.3., and
certifying under oath to the Commission that
all such documents, information, materials and
Intellectual Property have been transferred,
delivered, and removed, as required, and that
none is in the possession, custody or control of
or retained by Respondents.

If the Commission-approved Acquirer is not Quaker,
at the option of the Commission-approved Acquirer
Respondents shall enter into appropriate Transition
Services Agreement(s) to provide Transition Services
to the Commission-approved Acquirer, subject to the
approval of the Commission, for a period not to exceed
two (2) years after the Closing Date, at no more than
Respondents’ Actual Cost; provided, however, that
Respondents shall not modify or amend such
Transition Services Agreement(s), and shall not
continue to provide manufacturing, supply or other
services to the Commission-approved Acquirer beyond
the two (2) year period provided by this Paragraph
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without the prior approval of the Commission;
provided further, that as a limited exception to the
prohibitions and requirements of Paragraph IV. of this
Order, Respondents shall:

1. be permitted to use DAS AHRO Intellectual
Property and Confidential Business Information
and have access to copies of Books and Records
only pursuant to, and subject to the approval of the
Commission, a restricted and limited license to use
only as necessary to perform Respondents’
obligations pursuant to the Transition Services
Agreement(s), and then only during the term of the
Transition Services Agreement(s) and only for the
limited purposes of the Transition Services
Agreement(s); and

2. following the Termination Date, shall fully comply
with the requirements of Paragraph I1.E.3. of this
Order regarding, inter alia, the expeditious transfer
and delivery to the Commission-approved Acquirer
of all DAS AHRO Intellectual Property,
Confidential Business Information, and Books and
Records (and all copies thereof), the submission of
a report to the Commission, and the certification
under oath to the Commission that all documents,
materials, information and Intellectual Property
have been transferred, delivered, and removed, as
required, and that none is in the possession,
custody or control of or retained by Respondents.

The purpose of the divestiture of the Divestiture Assets
and the additional requirements in this Order is to
ensure the continuation of D.A. Stuart’s AHRO
Business as a viable, on-going, independent and
competitive business, in the same line of commerce in
which D.A. Stuart’s AHRO Business was engaged at
the time of the Acquisition, including, but not limited
to, worldwide rights to and the ability to enforce
worldwide all DAS AHRO Intellectual Property, by a
firm with sufficient ability and an equivalent incentive
to invest and compete in that line of commerce that
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D.A. Stuart’s AHRO Business had before the
Acquisition, in order to remedy the lessening of
competition alleged in the Commission’s Complaint.

IT IS FURTHER ORDERED that Respondents shall:

A.

Not later than fifteen (15) days after signing the
Remedial Agreement, provide an opportunity for the
Commission-approved Acquirer:

1. to meet personally, and outside the presence or
hearing of any employee or agent of any
Respondent, with any one or more of the Relevant
Employees; and

2. to make offers of employment to any one or more
of the Relevant Employees;

Not interfere, directly or indirectly, with the hiring or
employing by the Commission-approved Acquirer of
Relevant Employees;

Remove any impediments or incentives within the
control of Respondents that may deter Relevant
Employees from accepting employment with the
Commission-approved Acquirer, including, but not
limited to, any non-compete provisions of employment
or other contracts with Respondents that would affect
the ability or incentive of those individuals to be
employed by the Commission-approved Acquirer, and
shall not make any counteroffer to a Relevant
Employee who receives a written offer of employment
from the Commission-approved Acquirer; provided,
however, that nothing in this Order shall be construed
to require Respondents to terminate the employment of
any employee or prevent Respondents from continuing
the employment of any employee;
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D. Provide all Relevant Employees with reasonable
financial incentives to continue in their positions until
the Closing Date. Such incentives shall include, but
are not limited to, a continuation, until the Closing
Date, of all employee benefits, including regularly
scheduled raises, bonuses, and vesting of pension
benefits (as permitted by Law and for those Relevant
Employees covered by a pension plan), offered by
Respondents; and

E. Not, for a period of one (1) year following the Closing
Date, directly or indirectly, solicit or otherwise attempt
to induce any of the Relevant Employees to terminate
his or her employment with the Commission-approved
Acquirer; provided, however, that Respondents may:

1. advertise for employees in newspapers, trade
publications, or other media, or engage recruiters
to conduct general employee search activities, in
either case not targeted specifically at Relevant
Employees; or

2. hire Relevant Employees who apply for
employment with Respondents, as long as such
employees were not solicited by Respondents in
violation of this Paragraph Il1.E.; provided further,
however, that this Paragraph IIL.E. shall not
prohibit Respondents from making offers of
employment to or employing any Relevant
Employee if the Commission-approved Acquirer
has notified Respondents in writing that the
Commission-approved Acquirer does not intend to
make an offer of employment to that employee, or
where such an offer has been made and the
employee has declined the offer.

V.
IT IS FURTHER ORDERED that:

A Respondents shall not use, solicit, or access, directly or
indirectly, any DAS AHRO Intellectual Property or



AEA INVESTORS 2006 FUND, L.P., ET AL. 85

Decision and Order

Confidential Business Information, and shall not
disclose, provide, discuss, exchange, circulate, convey,
or otherwise furnish such DAS AHRO Intellectual
Property or Confidential Business Information,
directly or indirectly, to or with any Person other than:

1. as necessary to comply with the requirements of
this Order, or

2. consistent with the limited exception permitted by
Paragraph 11.E.3. of this Order and pursuant to a
Remedial Agreement, including without limitation
the Quaker Transition Services Agreement (or any
other Transition Services Agreement(s) with a
Commission-approved  Acquirer  other  than
Quaker); provided, however, that Respondents
shall be permitted to use the Licensor Intellectual
Property but only in a manner that is consistent
with the requirements of this Order.

Respondents shall not, directly or indirectly, attempt to
replicate, reverse engineer or otherwise produce any
Intermediate  Components; provided, however, that
Respondents may continue to produce Intermediate
Components for a limited transitional period after the
Closing Date consistent with the Transition Services
Agreement or the Supply Agreement.

Prior to the Closing Date, Respondents shall provide
written notification of the restrictions, prohibitions and
requirements of Paragraphs IV.A. and B. of this Order
to all of Respondents’ personnel (i) who are or were
involved in the provision of Transition Services to a
Commission-approved Acquirer (including Quaker)
pursuant to a Transition Services Agreement, or (ii)
who otherwise had access to or possession, custody or
control of any DAS AHRO Intellectual Property or
Confidential Business Information prior to the
Termination Date. Respondents may provide such
notification by e-mail with return receipt requested or
similar transmission, and must keep a file of any
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receipts or acknowledgments for one (1) year after the
Closing Date. Respondents shall provide a copy of
such notification to the Commission-approved
Acquirer.  Respondents shall maintain complete
records of all such notifications at Respondents’
corporate headquarters and shall provide an officer’s
certification to the Commission, stating that such
acknowledgment program has been implemented and
is being complied with. Respondents shall provide the
Commission-approved Acquirer with copies of all
certifications, notifications and reminders sent to
Respondents’ personnel.

Within thirty (30) days after the Termination Date,
Respondents shall:

1. require, as a condition of continued employment
post-divestiture, that each of Respondents’
employees who had access to or possession,
custody or control of any DAS AHRO Intellectual
Property or Confidential Business Information sign
a confidentiality agreement that complies with the
restrictions, prohibitions and requirements of this
Order and prohibits Respondents’ employees from
using or disclosing DAS AHRO Intellectual
Property or Confidential Business Information in
connection with Respondents’ Products or
businesses; and

2. institute procedures and requirements and take
such actions as are necessary to ensure that
Respondents’  personnel  comply  with the
restrictions, prohibitions and requirements of this
Paragraph 1V. , including all actions that
Respondents would take to protect their own trade
secrets and confidential information.



AEA INVESTORS 2006 FUND, L.P., ET AL. 87

Decision and Order

V.

IT ISFURTHER ORDERED that:

A.

At any time after Respondents sign the Consent
Agreement in this matter, the Commission may
appoint a monitor (“Interim Monitor”) to assure that
Respondents expeditiously comply with all of their
obligations and perform all of their responsibilities as
required by this Order and the Remedial Agreements.

The Commission shall select the Interim Monitor,
subject to the consent of Respondents, which consent
shall not be unreasonably withheld. If Respondents
have not opposed, in writing, including the reasons for
opposing, the selection of a proposed Interim Monitor
within ten (10) days after notice by the staff of the
Commission to Respondents of the identity of any
proposed Interim Monitor, Respondents shall be
deemed to have consented to the selection of the
proposed Interim Monitor.

Not later than ten (10) days after the appointment of
the Interim Monitor, Respondents shall execute an
agreement that, subject to the prior approval of the
Commission, confers on the Interim Monitor all the
rights and powers necessary to permit the Interim
Monitor to monitor Respondents’ compliance with the
relevant requirements of this Order in a manner
consistent with the purposes of this Order.

If an Interim Monitor is appointed, Respondents shall
consent to the following terms and conditions
regarding the powers, duties, authorities, and
responsibilities of the Interim Monitor:

1. The Interim Monitor shall have the power and
authority to monitor Respondents’ compliance with
the divestiture and asset maintenance obligations
and related requirements of this Order, and shall
exercise such power and authority and carry out
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the duties and responsibilities of the Interim
Monitor in a manner consistent with the purposes
of this Order and in consultation with the
Commission.

2. The Interim Monitor shall act in a fiduciary
capacity for the benefit of the Commission.

3. The Interim Monitor shall serve until the later of:

a. the completion by Respondents of the
divestiture of the Divestiture Assets and the
termination of the Quaker Transition Services
Agreement (or any other Transition Services
Agreement with a Commission-approved
Acquirer), pursuant to this Order in a manner
that fully satisfies the requirements of this
Order and notification by the Commission-
approved Acquirer to the Interim Monitor that
it (or its Designee(s)) is fully capable of
producing the D.A. Stuart AHRO Business
Products acquired pursuant to a Remedial
Agreement independently of Respondents; or

b. the completion by Respondents of their
obligation to provide Transition Services to the
Commission-approved Acquirer;

provided, however, that the Commission may extend
or modify this period as may be necessary or
appropriate to accomplish the purpose of this Order.

4. Subject to any demonstrated legally recognized
privilege, the Interim Monitor shall have full and
complete access to Respondents’ personnel, books,
documents, records kept in the normal course of
business, facilities, and technical information, and
such other relevant information as the Interim
Monitor may reasonably request, related to
Respondents’ compliance with its obligations
under this Order, including, but not limited to, its
obligations related to the relevant assets.
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Respondents shall cooperate with any reasonable
request of the Interim Monitor and shall take no
action to interfere with or impede the Interim
Monitor’s ability to monitor Respondents’
compliance with this Order.

The Interim Monitor shall serve, without bond or
other security, at the expense of Respondents on
such reasonable and customary terms and
conditions as the Commission may set. The
Interim Monitor shall have authority to employ, at
the expense of the Respondents, such consultants,
accountants, attorneys, and other representatives
and assistants as are reasonably necessary to carry
out the Interim  Monitor’s duties and
responsibilities.

Respondents shall indemnify the Interim Monitor
and hold the Interim Monitor harmless against any
losses, claims, damages, liabilities, or expenses
arising out of, or in connection with, the
performance of the Interim Monitor’s duties,
including all reasonable fees of counsel and other
reasonable expenses incurred in connection with
the preparations for, or defense of, any claim,
whether or not resulting in any liability, except to
the extent that such losses, claims, damages,
liabilities, or expenses result from misfeasance,
gross negligence, willful or wanton acts, or bad
faith by the Interim Monitor.

Respondents shall report to the Interim Monitor in
accordance with the requirements of this Order
and/or as otherwise provided in any agreement
approved by the Commission. The Interim Monitor
shall evaluate the reports submitted to the Interim
Monitor by Respondents, and any reports
submitted by the Commission-approved Acquirer
with respect to the performance of Respondents’
obligations under this Order or the Remedial
Agreement. Within thirty (30) days from the date
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the Interim Monitor receives these reports, the
Interim Monitor shall report in writing to the
Commission  concerning  performance by
Respondents of their obligations under this Order.

Respondents may require the Interim Monitor and each
of the Interim Monitor’s consultants, accountants,
attorneys, and other representatives and assistants to
sign a customary confidentiality agreement; provided,
however, that such agreement shall not restrict the
Interim Monitor from providing any information to the
Commission.

The Commission may, among other things, require the
Interim Monitor and each of the Interim Monitor’s
consultants, accountants, attorneys, and other
representatives and assistants to sign an appropriate
confidentiality agreement related to Commission
materials and information received in connection with
the performance of the Interim Monitor’s duties.

If the Commission determines that the Interim Monitor
has ceased to act or failed to act diligently, the
Commission may appoint a substitute Interim Monitor
in the same manner as provided in this Paragraph V.

The Commission may on its own initiative, or at the
request of the Interim Monitor, issue such additional
orders or directions as may be necessary or appropriate
to assure compliance with the requirements of this
Order.

The Interim Monitor appointed pursuant to this Order
may be the same person appointed as a Divestiture
Trustee pursuant to the relevant provisions of this
Order.
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VI.

IT ISFURTHER ORDERED that:

A.

If Respondents have not fully complied with the
obligations imposed by this Order, the Commission
may appoint a trustee (“Divestiture Trustee”) to divest
the Divestiture Assets and comply with Respondents’
other obligations in a manner that satisfies the
requirements of this Order. In the event that the
Commission or the Attorney General brings an action
pursuant to Section 5(I) of the Federal Trade
Commission Act, 15 U.S.C. 8§ 45(l), or any other
statute enforced by the Commission, Respondents shall
consent to the appointment of a Divestiture Trustee in
such action to divest the required assets. Neither the
appointment of a Divestiture Trustee nor a decision not
to appoint a Divestiture Trustee under this Paragraph
VI.A. shall preclude the Commission or the Attorney
General from seeking civil penalties or any other relief
available to it, including a court-appointed Divestiture
Trustee, pursuant to Section 5(1) of the Federal Trade
Commission Act, or any other statute enforced by the
Commission, for any failure by Respondents to
comply with this Order.

The Commission shall select the Divestiture Trustee,
subject to the consent of Respondents, which consent
shall not be unreasonably withheld. The Divestiture
Trustee shall be a person with experience and expertise
in acquisitions and divestitures. If Respondents have
not opposed, in writing, and stated in writing their
reasons for opposing, the selection of any proposed
Divestiture Trustee within ten (10) days after notice by
the staff of the Commission to Respondents of the
identity of any proposed Divestiture Trustee,
Respondents shall be deemed to have consented to the
selection of the proposed Divestiture Trustee.

Not later than ten (10) days after the appointment of a
Divestiture Trustee, Respondents shall execute a trust
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agreement that, subject to the prior approval of the
Commission, transfers to the Divestiture Trustee all
rights and powers necessary to permit the Divestiture
Trustee to effectuate the divestiture required by, and
satisfy the additional obligations imposed by, this
Order.

If a Divestiture Trustee is appointed by the
Commission or a court pursuant to this Paragraph,
Respondents shall consent to the following terms and
conditions regarding the Divestiture Trustee’s powers,
duties, authority, and responsibilities:

1. Subject to the prior approval of the Commission,
the Divestiture Trustee shall have the exclusive
power and authority to effectuate the divestiture
required by, and satisfy the additional obligations
imposed by, this Order.

2. The Divestiture Trustee shall have one (1) year
after the date the Commission approves the trust
agreement described herein to accomplish the
divestiture, which shall be subject to the prior
approval of the Commission. If, however, at the
end of the one (1) year period, the Divestiture
Trustee has submitted a plan to satisfy the
obligations of Paragraph Il. or believes that such
can be achieved within a reasonable time, the
period may be extended by the Commission, or, in
the case of a court-appointed Divestiture Trustee,
by the court; provided, however, that the
Commission may extend the period only two (2)
times.

3. Subject to any demonstrated legally recognized
privilege, the Divestiture Trustee shall have full
and complete access to the personnel, books,
records, and facilities related to the relevant assets
that are required to be divested by this Order and to
any other relevant information, as the Divestiture
Trustee may request. Respondents shall develop
such financial or other information as the



AEA INVESTORS 2006 FUND, L.P., ET AL. 93

Decision and Order

Divestiture Trustee may request and shall
cooperate  with  the  Divestiture  Trustee.
Respondents shall take no action to interfere with
or impede the Divestiture Trustee’s
accomplishment of the divestiture. Any delays
caused by Respondents shall extend the time under
this Paragraph VI.D. in an amount equal to the
delay, as determined by the Commission or, for a
court-appointed Divestiture Trustee, by the court.

The Divestiture Trustee shall use commercially
reasonable efforts to negotiate the most favorable
price and terms available in each contract that is
submitted to the Commission, subject to
Respondents”  absolute  and  unconditional
obligation to divest expeditiously and at no
minimum price. The divestiture shall be made in
the manner and to an acquirer as required by this
Order; provided, however, if the Divestiture
Trustee receives bona fide offers from more than
one acquiring entity, and if the Commission
determines to approve more than one such
acquiring entity, the Divestiture Trustee shall
divest to the acquiring entity selected by
Respondents from among those approved by the
Commission; provided further, however, that
Respondents shall select such entity within five (5)
days after receiving notification of the
Commission’s approval.

The Divestiture Trustee shall serve, without bond
or other security, at the cost and expense of
Respondents, on such reasonable and customary
terms and conditions as the Commission or a court
may set. The Divestiture Trustee shall have the
authority to employ, at the cost and expense of
Respondents, such consultants, accountants,
attorneys, investment bankers, business brokers,
appraisers, and other representatives and assistants
as are necessary to carry out the Divestiture
Trustee’s duties and responsibilities. The
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Divestiture Trustee shall account for all monies
derived from the divestiture and all expenses
incurred. After approval by the Commission of the
account of the Divestiture Trustee, including fees
for the Divestiture Trustee’s services, all remaining
monies shall be paid at the direction of
Respondents, and the Divestiture Trustee’s power
shall be terminated. The compensation of the
Divestiture Trustee shall be based at least in
significant part on a Commission arrangement
contingent on the divestiture of all of the relevant
assets that are required to be divested by this
Order.

Respondents shall indemnify the Divestiture
Trustee and hold the Divestiture Trustee harmless
against any losses, claims, damages, liabilities, or
expenses arising out of, or in connection with, the
performance of the Divestiture Trustee’s duties,
including all reasonable fees of counsel and other
expenses incurred in connection with the
preparation for, or defense of, any claim, whether
or not resulting in any liability, except to the extent
that such losses, claims, damages, liabilities, or
expenses result from  misfeasance, gross
negligence, willful or wanton acts, or bad faith by
the Divestiture Trustee.

The Divestiture Trustee shall have no obligation or
authority to operate or maintain the relevant assets
required to be divested by this Order.

The Divestiture Trustee shall report in writing to
Respondents and to the Commission every sixty
(60) days concerning the Divestiture Trustee’s
efforts to accomplish the divestiture.

Respondents may require the Divestiture Trustee
and each of the Divestiture Trustee’s consultants,
accountants, attorneys, and other representatives
and assistants to sign a customary confidentiality
agreement; provided, however, such agreement
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shall not restrict the Divestiture Trustee from
providing any information to the Commission.

If the Commission determines that a Divestiture
Trustee has ceased to act or failed to act diligently, the
Commission may appoint a substitute Divestiture
Trustee in the same manner as provided in this
Paragraph V1.

The Commission or, in the case of a court-appointed
Divestiture Trustee, the court, may on its own
initiative or at the request of the Divestiture Trustee,
issue such additional orders or directions as may be
necessary or appropriate to accomplish the divestiture
required by this Order.

The Divestiture Trustee appointed pursuant to this
Paragraph V1. may be the same person appointed as
Interim Monitor pursuant to the relevant provisions of
this Order.

VII.

IT IS FURTHER ORDERED that:

A

Any Remedial Agreement shall not limit or contradict,
or be construed to limit or contradict, the terms of this
Order, it being understood that nothing in this Order
shall be construed to reduce any rights or benefits of
any Commission-approved Acquirer or to reduce any
obligations of Respondents under such agreements.

Each Remedial Agreement, if approved by the
Commission, shall be incorporated by reference into
this Order and made a part hereof.

Respondents shall comply with all terms of each
Remedial Agreement, and any breach by Respondents
of any term of the Remedial Agreement shall
constitute a failure to comply with this Order. If any
term of the Remedial Agreement varies from the terms
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of this Order (“Order Term”), then to the extent that
Respondents cannot fully comply with both terms, the
Order Term shall determine Respondents’ obligations
under this Order.

Respondents shall not modify or amend any material
term of any Remedial Agreement without the prior
approval of the Commission. Any material
modification of the Remedial Agreement between the
date the Commission approves the Remedial
Agreement and the Closing Date, without the prior
approval of the Commission, or any failure to meet
any material condition precedent to closing (whether
waived or not), shall constitute a violation of this
Order. Notwithstanding any paragraph, section, or
other provision of the Remedial Agreement, for a
period of five (5) years after the Closing Date, any
modification of a Remedial Agreement, without the
approval of the Commission, shall constitute a failure
to comply with this Order. Respondents shall provide
written notice to the Commission not more than five
(5) days after any modification (material or otherwise)
of the Remedial Agreement, or after any failure to
meet any condition precedent (material or otherwise)
to closing (whether waived or not).

VIII.

IT IS FURTHER ORDERED that:

A

Within thirty (30) days after the date this Order
becomes final, and every sixty (60) days thereafter
until Respondents have divested the Divestiture Assets
and the Quaker Transition Services Agreement (or any
other Transition Services Agreement with a
Commission-approved Acquirer) has terminated,
Respondents shall submit to the Commission a verified
written report setting forth in detail the manner and
form in which they intend to comply, are complying,
and have complied with this Order. Respondents shall
submit at the same time a copy of its report concerning
compliance with this Order to the Interim Monitor, if
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any Interim Monitor has been appointed. Respondents
shall include in its reports, among other things that are
required from time to time:

1. a full description of the efforts being made to
comply with the relevant Paragraphs of this Order;

2. if Quaker is not approved by the Commission
pursuant to Paragraph Il.A., a description of all
substantive contacts or negotiations related to the
divestiture of the Divestiture Assets and the
identity of all parties contacted and copies of all
written communications to and from such parties,
all internal memoranda, and all reports and
recommendations concerning completing their
obligations pursuant to Paragraph Il. of this Order;

3. a description of all DAS AHRO Intellectual
Property and Confidential Business Information
required to be delivered to the Commission-
approved Acquirer;

4. a detailed plan to deliver all DAS AHRO
Intellectual Property and Confidential Business
Information required to be delivered to the
Commission-approved Acquirer and any updates
or changes to such plan;

5. a description of all DAS AHRO Intellectual
Property and Confidential Business Information
delivered to the Commission-approved Acquirer,
including the type of information delivered,
method of delivery, and date(s) of delivery, and
updates as to what has been delivered;

6. a description of the DAS AHRO Intellectual
Property and Confidential Business Information
retained, if any, the reasons why it was retained,
and a projected date(s) of delivery;
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7. a description of all assistance provided to the
Commission-approved  Acquirer  during the
reporting period; and,

8. the Termination Date, including the required
certification under oath regarding Respondents’
compliance with the requirements of Paragraph
I1.E.3. (or Paragraph I1.F.2., as applicable).

B. One (1) year after the Order becomes final, annually
for the next nine years on the anniversary of the Order
date, and at other times as the Commission may
require, Respondents shall file a verified written report
with the Commission setting forth in detail the manner
and form in which they have complied and are
complying with the Order.

IX.

IT IS FURTHER ORDERED that Respondents shall notify
the Commission at least thirty (30) days prior to any proposed (1)
dissolution of the Respondents, (2) acquisition, merger or
consolidation of Respondents, or (3) any other change in the
Respondents that may affect compliance obligations arising out of
this Order, including, but not limited to, assignment, the creation
or dissolution of subsidiaries, or any other change in Respondents.

X.

IT IS FURTHER ORDERED that, for purposes of
determining or securing compliance with this Order, and subject
to any legally recognized privilege, and upon written request and
upon five (5) days’ notice to Respondents, Respondents shall,
without restraint or interference, permit any duly authorized
representative(s) of the Commission:

A. Access, during business office hours of the
Respondents and in the presence of counsel, to all
facilities and access to inspect and copy all books,
ledgers, accounts, correspondence, memoranda, and all
other records and documents in the possession or
under the control of the Respondents related to
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compliance with this Order, which copying services
shall be provided by the Respondents at their expense;
and

B. To interview officers, directors, or employees of the
Respondents, who may have counsel present,
regarding such matters.

XI.

IT IS FURTHER ORDERED that this Order shall terminate
ten (10) years from the date on which this Order becomes final.

By the Commission.

ANALYSIS OF AGREEMENT CONTAINING CONSENT
ORDERS TO AID PUBLIC COMMENT

|. Introduction

The Federal Trade Commission (“Commission”) has accepted
for public comment, subject to final approval, an Agreement
Containing Consent Order (“Consent Agreement”) from AEA
Investors 2006 Fund, L.P., HIl Holding Corporation, and
Houghton International, Inc. (“Houghton”), (collectively
“Respondents”). The purpose of the proposed Consent
Agreement is to remedy the anticompetitive effects that would
otherwise result from Respondents’ acquisition of the Aluminum
Hot Rolling Oil (“AHRO”) business of D.A. Stuart GmbH
(“Stuart”). Under the terms of the agreement, Respondents will
divest the U.S. AHRO business of Stuart to Quaker Chemical
Corporation (“Quaker”). The proposed consent also requires
Respondents to divest related intellectual property rights
necessary to ensure that Quaker will be able to quickly and fully
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replicate the competition that would have been eliminated by the
acquisition.

The proposed Consent Agreement has been placed on the
public record for 30 days to solicit comments from interested
persons. Comments received during this period will become part
of the public record. After 30 days, the Commission will review
the proposed Consent Agreement again, and will decide whether
it should withdraw from the proposed Consent Agreement or
make the accompanying Decision and Order (“Order”) final.

On July 3, 2008, Respondents proposed to acquire all
outstanding Stuart voting securities. The Commission’s complaint
alleges that the acquisition by Respondents of Stuart’s AHRO
business violates Section 7 of the Clayton Act, as amended, 15
U.S.C. § 18, and Section 5 of the Federal Trade Commission Act,
as amended, 15 U.S.C. 8 45, by eliminating an actual, direct and
substantial competitor from the market for AHRO in North
America. The proposed Consent Agreement would remedy the
alleged violations by requiring a divestiture that will replace the
competition that otherwise would be lost in this market as a result
of the acquisition.

Il. The Parties

AEA Investors 2006 Fund, L.P., controls HIlI Holding
Corporation, which in turn owns 100 percent of Houghton.
Houghton is a specialty chemicals manufacturer and management
services provider headquartered in Valley Forge, Pennsylvania.
Houghton produces a variety of specialty chemicals in its three
United States production facilities, including fluids for metal
cutting, fluid power (hydraulics), and metal rolling, including
AHRO. Houghton is the largest seller of AHRO in North
America.

Stuart was a wholly-owned subsidiary of Wilh. Werhahn KG,
a German holding company. Stuart was a metalworking fluids
manufacturer and management service provider headquartered in
Warrenville, Illinois. Stuart manufactured metalworking fluids,
including AHROs, in its Warrenville, Illinois, and Detroit,
Michigan, facilities. Prior to the merger, Stuart was the second
largest seller of AHRO in North America.



AEA INVESTORS 2006 FUND, L.P., ET AL. 101

Analysis to Aid Public Comment

Quaker, the proposed buyer of Stuart’s AHRO assets, is a
leading global provider of process and specialty chemicals. It also
offers chemical management services. Based in Conshohocken,
Pennsylvania, Quaker reported total 2007 worldwide revenues of
$546 million. Quaker currently holds a very small share of the
North American AHRO market.

I11. Aluminum Hot Rolling Oil

AHRO is a critical input to an industrial process known as the
“hot rolling” of aluminum alloy. Hot rolling creates large coils or
plates of flat rolled aluminum stock, which are production inputs
for a diverse variety of products such as beverage cans,
automobile parts, building products like window frames and rain
gutters, as well as a variety of aerospace and defense products.

As the mill operates, AHRO provides both cooling and
lubrication to the metal stock. A modern aluminum hot mill must
maintain extremely narrow manufacturing tolerances, and the
correct AHRO formulation is critical to both the quality of the
finished product and the efficient operation of the mill.

The relevant product market is AHRO and associated
technical support services. AHRO customers require custom-
formulated AHRO designed to reflect the unique specifications of
their particular facility and also require their AHRO supplier to
provide on-going, high-level technical support. AHRO customers
would not switch to lubricants used to roll other metals or to
other, unrelated lubricants in the event of a small but significant
price increase.

The relevant geographic market is limited to North America.
Customers in the U.S. are unlikely to utilize an AHRO supplier
without domestic manufacturing and support capabilities. Both
Houghton and Stuart maintained separate manufacturing facilities
in Europe and Asia as well as in North America and very little
product is shipped overseas due to high transportation costs and
the long lead times required to transport these products by marine
vessel.
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The relevant market is highly concentrated, and the
acquisition increased market concentration significantly,
eliminating substantial and direct competition between the two
most significant AHRO producers. The acquisition also resulted
in Houghton controlling roughly 75% of the North American
market for AHRO.

Evidence of head-to-head competition eliminated by the
acquisition supports the anticompetitive implications of such
dramatic increases in concentration. Customers benefitted from
the rivalry between Houghton and Stuart in the form of lower
prices, improved products and better service. Left unremedied,
the acquisition likely would cause anticompetitive harm by
enabling Houghton to profit by unilaterally raising the prices of
AHRO, as well as reducing its incentive to improve quality and
provide better service.

New suppliers are unlikely to enter this market to deter or
counteract the anticompetitive effects of the acquisition. Quaker
tried without much success to enter the North American market
for AHRO in the late 1990s, but largely abandoned those efforts.
Technological requirements, high customer switching costs and
reputation pose substantial barriers to entrants attempting to sell
AHRO to North American customers. As a result, new entry
sufficient to achieve a significant market impact is unlikely to
occur in a timely manner.

IV. The Proposed Consent Agreement

The Consent Agreement remedies the anticompetitive effects
of the acquisition by requiring the divestiture of Stuart’s U.S.
AHRO Business to a Commission-Approved Acquirer. Quaker
has agreed to purchase this business. Specifically, the proposed
Consent Agreement requires divestiture of Stuart’s AHRO
customer contracts, business information and all of Stuart’s
AHRO-related intellectual property, including all the formulations
and technical information that are necessary to compete
independently and effectively.  Quaker has also reached
employment agreements with all the key Stuart AHRO
employees, ensuring that Stuart’s existing AHRO capabilities are
transferred to Quaker.
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The proposed Consent Agreement contains several provisions
designed to ensure that the divestiture is successful. First, it
requires Houghton to provide transitional services to Quaker or
another Commission-approved buyer. These transition services
will facilitate a smooth transition of Stuart’s U.S. AHRO business
to the acquirer, and ensure continued and uninterrupted
competition during the transition. Second, if Respondents fail to
divest Stuart’s U.S. AHRO business to a Commission-approved
buyer, the proposed Consent Agreement permits the Commission
to appoint a trustee to divest the assets. Third, the proposed
Consent agreement requires Respondents to remove any
contractual impediments that may deter the former Stuart AHRO
employees from accepting employment with the Commission-
approved buyer.  Fourth, the proposed Consent Agreement
permits the Commission to appoint an interim monitor to oversee
compliance with the Agreement’s provisions. Quaker and
Houghton have also entered into a short-term non-compete
agreement. This agreement protects Quaker from losing its U.S.
AHRO customers to Houghton until after Houghton completes its
obligations to provide transitional services to Quaker.

Respondents are required to hold the Stuart U.S. AHRO
business separate and apart from Houghton’s AHRO business and
maintain that business until it can be divested to a Commission-
approved acquirer.

V. Opportunity for Public Comment

The Proposed Order has been placed on the public record for
thirty days for receipt of comments by interested persons.
Comments received during this period will become part of the
public record. After thirty days, the Commission will review the
Proposed Order again and the comments received and will decide
whether it should withdraw from the Proposed Order or make it
final. By accepting the Proposed Order subject to final approval,
the Commission anticipates that the competitive problems alleged
in the complaint will be resolved. The purpose of this analysis is
to inform and invite public comment on the Proposed Order,
including the proposed divestitures, and to aid the Commission in
its determination of whether to make the Proposed Order final.
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This analysis is not intended to constitute an official interpretation
of the Proposed Order, nor is it intended to modify the terms of
the Proposed Order in any way.
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IN THE MATTER OF

NUFARM LIMITED

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 7 OF THE CLAYTON ACT AND SEC. 5 OF THE FEDERAL TRADE
COMMISSION ACT

Docket No. C-4298; File No. 081 0130
Filed September 7, 2010 — Decision, September 7, 2010

The complaint alleges that Nufarm Limited’s 2008 acquisition of A.H. Marks
Holding Limited injured competition in the U.S. market for three types of
phenoxy herbicides, MCPA, MCPP-p, and 2,4DB, which are widely used on
grass, and wheat, barley, peanut, and alfalfa crops. The complaint alleges that
the acquisition created a monopoly in the markets for MCPA and MCPP-p
markets and substantially increased concentration in the 2,4DB market. The
consent order requires Nufarm to divest A.H. Marks’ MCPA rights and assets
to a new competitor, Albaugh, Inc.; and to divest A.H. Marks” MCPP-p rights
and assets to a second new competitor, PBI Gordon Co. The consent order also
requires Nufarm to modify certain agreements related to MCPA and 2,4DB, in
order to facilitate Albaugh and PBI Gordon’s transition into the U.S. market.
The consent order permits the Commission to appoint a trustee to ensure the
assets are divested.

Participants
For the Commission: Jonathan Platt and Nancy Turnblacer.

For the Respondent: Steve Kowal, K&L Gates LLP; and
David Stetler, Stetler and Duffy, Ltd.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act and the Clayton Act, and by virtue of the authority vested in it
by said Acts, the Federal Trade Commission (“Commission”),
having reason to believe that Respondent Nufarm Limited
(“Nufarm”), a corporation subject to the jurisdiction of the
Commission, entered into an agreement, in violation of Section 5
of the Federal Trade Commission Act, as amended, 15 U.S.C. §
45, pursuant to which Nufarm acquired all the shares of A.H.
Marks Holding Limited (“A. H. Marks”) in violation of Section 5
of the Federal Trade Commission Act, as amended, 15 U.S.C. 8
45, and Section 7 of the Clayton Act, as amended, 15 U.S.C. § 18,
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and it appearing to the Commission that a proceeding in respect
thereof would be in the public interest, hereby issues its complaint
stating its charges as follows:

. SUMMARY

1. In March 2008, Nufarm acquired A.H. Marks in a
transaction combining two leading manufacturers of phenoxy
herbicides. ~ The acquisition resulted in Nufarm obtaining
monopoly positions in two phenoxy herbicide markets (MCPA
and MCPP-p) and reduced a third market (2,4DB) to a duopoly.
The merger is likely to result in higher prices and other
anticompetitive effects.

Il. THE RESPONDENT

2. Respondent Nufarm is a corporation organized and
existing under the laws of Australia, with its office and principal
place of business located at 103-105 Pipe Road, Laverton North,
Victoria 3026. Nufarm has two subsidiaries in the United States,
Nufarm Americas and Nufarm Turf and Specialty, both located at
150 Harvester Drive, Suite 200, Burr Ridge, IL 60527.

3. Nufarm manufactures, markets, and distributes crop
protection products, including herbicides, fungicides and
insecticides in the United States. It is one of the world's leading
producers and distributors of phenoxy herbicides such as MCPA,
MCPP-p, and 2,4DB.

I1l. THE ACQUIRED COMPANY

4. Prior to the acquisition, A. H. Marks was a corporation
organized and existing under the laws of the United Kingdom,
with its office and principal place of business located at Wyke,
Bradford, West Yorkshire, BD 12 9EJ, England, United Kingdom.

5. A.H. Marks produced and exported phenoxy herbicides to
the United States.
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IV. THE ACQUISITION

6. On or about March 4, 2008, Nufarm, pursuant to an
agreement with A.H. Mark’s shareholders (“the Acquisition
Agreement”), acquired all the issued shares of A. H. Marks (“the
Acquisition”).

V. JURISDICTION

7. At all times relevant herein, Nufarm has been, and is now,
a corporation as “corporation” is defined in Section 4 of the
Federal Trade Commission Act, 15 U.S.C. § 44; and at all times
relevant herein, Nufarm has been, and is now, engaged in
commerce as “commerce” is defined in Section 4 of the Federal
Trade Commission Act, 15 U.S.C. § 44, and Section 1 of the
Clayton Act, 15 U.S.C. § 12.

8. At all times relevant herein, A.H. Marks was a corporation
as “corporation” is defined in Section 4 of the Federal Trade
Commission Act, 15 U.S.C. § 44; and at all times relevant herein,
A.H. Marks was engaged in commerce as “commerce” is defined
in Section 4 of the Federal Trade Commission Act, 15 U.S.C. 8
44, and Section 1 of the Clayton Act, 15 U.S.C. § 12.

VI. RELEVANT PRODUCT MARKET

9. Phenoxy herbicides, which include MCPA, MCPP-p, and
2,4DB, are widely used to eliminate broadleaf weeds from lawns,
fields and crops. Specifically, MCPA, or products containing
MCPA, are used frequently on wheat and barley crops, as well as
on grass. MCPP-p, or products containing MCPP-p, are
frequently used on grass. 2,4DB, or products containing 2,4DB,
are used on peanut and alfalfa crops.

10. The relevant product markets in which to analyze the
Acquisition include the manufacture and sale of these three
phenoxy herbicides:

a. MCPA or 2-methyl-4-chlorophenoxyacetic acid.
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b. MCPP-p or 2-(4-chloro-2-methylphenoxy) propanoic
acid.

c. 2,4DB or 4-(2,4-dichlorophenoxy) butyric acid, 4-(2,4-
dichlorophenoxy) butanoic acid.

VIl. RELEVANT GEOGRAPHIC MARKET

11. The relevant geographic area within which to analyze the
effects of the Acquisition is the United States.

VIIl. STRUCTURE OF THE MARKET

12. The Acquisition merged the only competitors in the
markets for MCPA and MCPP-p and two of only three
competitors in the 2,4DB market.

13. The Acquisition substantially increased concentration in
the already highly concentrated MCPA, MCPP-p, and 2,4DB
markets.

IX. COMPETITIVE EFFECTS

14. The Acquisition may have substantially lessened
competition in the relevant markets by, among other things:

a. Eliminating actual, direct, and substantial, competition
between Nufarm and A.H. Marks;

b. Reducing the number of competitors in the MCPA and
MCPP-p markets from two to one, creating
monopolies in the markets for both products, and
giving Nufarm substantial market power;

c. Reducing the number of competitors in the 2,4DB
market from three to two and giving Nufarm
substantial market power;

d. Facilitating the ability of Nufarm to exercise unilateral
market power in the markets for MCPA, MCPP-p and
2,4DB;
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e. Reducing Nufarm’s incentives to improve service or
product quality or to pursue further innovation; and

f. Allowing Nufarm, unconstrained by effective
competition, to increase prices.

X. ENTRY CONDITIONS

15. Entry into the MCPA, MCPP-p and 2,4ADB markets
would not be timely, likely, or sufficient to prevent or defeat the
anticompetitive effects of the Acquisition.

16. In order to enter the MCPA, MCPP-p or 2,4DB
markets, a new entrant would need, among other things, access to
supply of the herbicides and the requisite regulatory approvals
from federal and state agencies to market the products in the
United States. To obtain the necessary regulatory approvals, the
entrant would have to submit and periodically update extensive
environmental and toxicological testing data. The costs of
entering the relevant markets for MCPA, MCPP-p, and 2,4DB are
high compared to the limited potential sales revenues available to
an entrant. As a result, entry into each of the relevant markets
would require substantial sunk costs that would likely make entry
unprofitable. New entry into the relevant markets sufficient to
achieve significant market impact within two years is therefore
unlikely to occur.

17. In addition, Nufarm’s contracts with The Dow Chemical
Company and joint venture with Aceto Corp. restricted these
firms’ competitive activities in the markets for MCPA and 2,4-DB
and posed additional barriers to entry.

XI. VIOLATIONS CHARGED

18. The Acquisition Agreement described in Paragraph 6
constitutes a violation of Section 5 of the Federal Trade
Commission Act, as amended, 15 U.S.C. 8§45, and the
Acquisition described in Paragraph 6 constitutes a violation of
Section 7 of the Clayton Act, as amended, 15 U.S.C. § 18, and
Section 5 of the Federal Trade Commission Act, as amended, 15
U.S.C. § 45.
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WHEREFORE, THE PREMISES CONSIDERED, the
Federal Trade Commission on this seventh day of September,
2010, issues its complaint against said respondent.

By the Commission.

DECISION AND ORDER

The Federal Trade Commission (“Commission”) having
initiated an investigation of the acquisition by Respondent
Nufarm Limited (“Nufarm”) of A.H. Marks Holding Limited
(*AHM”), and Respondent having been furnished thereafter with
a copy of a draft of Complaint that the Bureau of Competition
proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge Respondent
with violations of Section 7 of the Clayton Act, as amended, 15
U.S.C. § 18, and Section 5 of the Federal Trade Commission Act,
as amended, 15 U.S.C. § 45; and

Respondent, its attorneys, and counsel for the Commission
having thereafter executed an Agreement Containing Consent
Order (“Consent Agreement”), containing an admission by
Respondent of all the jurisdictional facts set forth in the aforesaid
draft of Complaint, a statement that the signing of said Consent
Agreement is for settlement purposes only and does not constitute
an admission by Respondent that the law has been violated as
alleged in such Complaint, or that the facts as alleged in such
Complaint, other than jurisdictional facts, are true, and waivers
and other provisions as required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that Respondent
has violated said Acts, and that a Complaint should issue stating
its charges in that respect, and having accepted the executed
Consent Agreement and placed such Consent Agreement on the
public record for a period of thirty (30) days for the receipt and
consideration of public comments, now in further conformity with
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the procedure described in Commission Rule 2.34, 16 C.F.R. §
2.34, the Commission hereby issues its Complaint and makes the
following jurisdictional findings and issues the following
Decision and Order (“Order”):

1.

Respondent Nufarm is a corporation organized,
existing and doing business under and by virtue of the
laws of Australia, with its offices and principal place
of business located at 103-105 Pipe Road, Laverton
North, Victoria 3026, Australia, with the offices and
principal place of business of its United States’
subsidiary, Nufarm Americas, Inc., located at 150
Harvester Drive, Suite 200, Burr Ridge, IL 60527.

The Federal Trade Commission has jurisdiction over
the subject matter of this proceeding and of
Respondent, and the proceeding is in the public
interest.

ORDER

IT IS ORDERED that, as used in this Order, the following
definitions shall apply:

A.

“Nufarm” means Nufarm Limited, its directors,
officers,  employees,  agents, representatives,
successors, and assigns; its joint ventures, subsidiaries,
divisions, groups and affiliates controlled by Nufarm,
and the respective directors, officers, employees,
agents, representatives, successors, and assigns of
each.

“Aceto” means Aceto Corporation, a corporation
organized, existing, and doing business under and by
virtue of the laws of the state of New York, with its
office and principal place of business located at One
Hollow Lane, Lake Success, NY, 11042.

“Aceto Contracts” means all contracts entered into
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between Nufarm and Aceto relating to 2,4DB,
including but not limited to the following: Operating
Agreement of S.R.F.A. LLC; License Agreement for
Technical Registrations; Sales Agent Agreement for
the Sale of Formulated Products by Aceto Agricultural
Chemicals Corporation; Sales Agent Agreement for
the Sale of Formulated Products by Nufarm Americas,
Inc.; Collateral Agreement (January 22, 2004); License
Agreement for Additional Formulated Labels; License
Agreement for Trademarks and Formulations; and
Agreement for the Manufacture and Supply of
Formulated Products. “Aceto Contracts” includes any
subsequent contracts modifying, amending, or omitting
any term(s) within these contracts.

“Aceto/Nufarm Joint Venture” means the joint venture
between Aceto and Respondent relating to 2,4DB,
formed by and operated pursuant to the Aceto
Contracts.

“AHM” means A.H. Marks Holding Limited, a
corporation organized, existing, and doing business,
prior to March 5, 2008, under and by virtue of the laws
of the United Kingdom, with its office and principal
place of business located at Wyke, Bradford, West
Yorkshire, BD12 9EJ, England, United Kingdom.

“Albaugh” means Albaugh, Inc., a privately held
corporation with its offices and principal place of
business at 1525 NE 36" Street, Ankeny, IA, 50021.

“Albaugh Divestiture Agreement” means the Sale and
Purchase Agreement between AHM and Albaugh
relating to MCPA.

“Closing Date” means the date on which Respondent
(or a Divestiture Trustee) divests the Divestiture
Assets as required by Paragraph Il. and Paragraph I11.
(or Paragraph VII1.) of this Order.

“Commission” means the Federal Trade Commission.
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“Commission-approved  Acquirer” means each
acquirer that receives the prior approval of the
Commission pursuant to Paragraph Il. and Paragraph
I11. (or Paragraph VI11.) of this Order.

“Direct Cost” means a cost not to exceed the cost of
direct labor, direct overhead, materials, travel and
other expenditures to the extent the costs are directly
incurred to provide the product, and shall not include
corporate overhead, fines, penalties, or other liabilities.

“Divestiture Agreement” means the agreements,
licenses, assignments, and all other agreements entered
into by the Commission-approved Acquirers and
Respondent and approved by the Commission pursuant
to this Order, including the Albaugh Divestiture
Agreement, or any other applicable MCPA Divestiture
Agreement, the PBI Gordon Divestiture Agreement, or
any other applicable MCPP-p Divestiture Agreement.

“Divestiture Assets” means the MCPA Divestiture
Assets and the MCPP-p Divestiture Assets.

“Divestiture Trustee” means a trustee appointed by the
Commission pursuant to Paragraph VII1. of this Order.

“Dow” means Dow AgroSciences LLC, a Delaware
limited liability company and wholly-owned
subsidiary of The Dow Chemical Company, with its
offices and principal place of business at 9330
Zionsville Road, Indianapolis, IN 46268, and further
expressly includes Sanachem Ltd., Kempton Park,
South Africa.

“Dow Contracts” means the following contracts
entered into by Dow and Nufarm: (a) 2009
Commercial Agreement, (b) 2009 MCPA Supply
Agreement (MCPA Straight Products), and (c) 2009
MCPA  Supply Agreement (Mixtures); “Dow
Contracts” includes any subsequent contracts
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modifying, amending, or omitting any term(s) within
these contracts.

“EPA” means the United States Environmental
Protection Agency.

“Intellectual Property” means patents; copyrights;
trademarks, trade dress, trade secrets, know-how,
techniques, data, inventions, practices, methods, and
other confidential or proprietary technical, business,
research, development and other information; and
rights to obtain and file for patents and copyrights and
registrations thereof, including but not limited to the
confidential statements of formula for the Products.

“LCPA” means the chiral intermediate, L-
chloropropionic acid.

“LCib” means L-(2)-Chloroproprionic acid isobutyl
ester.

“MCPA” means 2-methyl-4-chlorophenoxyacetic acid.

“MCPP-p” means 2-(4-chloro-2-methylphenoxy)
propanoic acid.

“2,4ADB” means 4-(2,4-dichlorophenoxy) butyric acid.

“2,4DB Task Force” means the current (as of the date
this Order becomes final) Task Force relating to 2,4DB
and, if applicable, its successors

“2,4DB Task Force Seat” means membership in the
2,ADB Task Force, with all attendant rights and
privileges at least equivalent to those owned or
enjoyed by any and all other members, including but
not limited to ownership interests in, and access to, all
data generated or owned by the 2,4DB Task Force or
jointly-owned by its members, and all data otherwise
accessible to 2,4DB Task Force members as a function
or benefit of their membership in the Task Force for
use in obtaining regulatory approvals or any other
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purpose, and further including all costs of transferring
membership to the Commission-approved Acquirer,
including contributions to the 2,4DB Task Force or its
members for data generated prior to the transfer, which
shall be the responsibility of Respondent.

“MCPA Divestiture Agreement” means the Divestiture
Agreement approved by the Commission pursuant to
Paragraph 1l. (or Paragraph VIII.) of this Order
relating to the divestiture of the MCPA Divestiture
Assets; the “MCPA Divestiture Agreement” includes,
as appropriate, the Albaugh Divestiture Agreement.

“MCPA Divestiture Assets” means (1) the MCPA
Task Force Seat and (2) all AHM Registrations
relating to MCPA.

“MCPA Task Force” means the current (as of the date
this Order becomes final, at that time known as 1994
MCPA Task Force Ill) Task Force relating to MCPA
and, if applicable, its successors.

“MCPA Task Force Seat” means AHM’s membership
in the MCPA Task Force, with all attendant rights and
privileges at least equivalent to those owned or
enjoyed by any and all other members, including but
not limited to ownership interests in, and access to, all
data generated or owned by the MCPA Task Force or
jointly-owned by its members, and all data otherwise
accessible to MCPA Task Force members as a
function or benefit of their membership in the Task
Force for use in obtaining regulatory approvals or any
other purpose, and further including all costs of
transferring membership to the Commission-approved
Acquirer, including contributions to the MCPA Task
Force or its members for data generated prior to the
transfer, which shall be the responsibility of
Respondent. “MCPA Task Force Seat” means AHM’s
membership in the MCPA Task Force as held by AHM
prior to its acquisition by Nufarm; provided, however,
that should there be any disparity between the rights or
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privileges between the MCPA Task Force Seat held by
Nufarm prior to the AHM acquisition and the MCPA
Task Force seat held by AHM at the time of its
acquisition by Nufarm, “MCPA Task Force Seat” shall
mean the MCPA Task Force seat with the greater or
more extensive rights or privileges.

“MCPP-p  Divestiture  Agreement means the
Divestiture Agreement approved by the Commission
pursuant to Paragraph Ill. (or Paragraph VIII.) of this
Order relating to the divestiture of the MCPP-p
Divestiture  Assets; the “MCPP-p Divestiture
Agreement” includes, as appropriate, the PBI Gordon
Divestiture Agreement.

“MCPP-p Divestiture Assets” means (1) the MCPP-p
Task Force Seat and (2) all AHM Registrations
relating to MCPP-p.

“MCPP-p Task Force” means the current (as of the
date this Order becomes final) Task Force relating to
MCPP-p and, if applicable, its successors.

“MCPP-p Task Force Seat” means AHM’s
membership in the MCPP-p Task Force, with all
attendant rights and privileges at least equivalent to
those owned or enjoyed by any and all other members,
including but not limited to ownership interests in, and
access to, all data generated or owned by the MCPP-p
Task Force or jointly-owned by its members, and all
data otherwise accessible to MCPP-p Task Force
members as a function or benefit of their membership
in the Task Force for use in obtaining regulatory
approvals or any other purpose, and further including
all costs of transferring membership to the
Commission-approved Acquirer, including
contributions to the MCPP-p Task Force of its
members for data generated prior to the transfer, which
shall be the responsibility of Respondent. “MCPP-p
Task Force Seat” means AHM’s membership in the
MCPP-p Task Force as held by AHM prior to its
acquisition by Nufarm; provided, however, that should
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there be any disparity between the rights or privileges
between the MCPP-p Task Force Seat held by Nufarm
prior to the AHM acquisition and the MCPP-p Task
Force seat formerly held by AHM, “MCPP-p Task
Force Seat” shall mean the MCPP-p Task Force seat
with the greater or more extensive rights or privileges.

“Nufarm Customer” means any company oOr person
that purchased or purchases MCPA, MCPP-p, or
2,4DB from Nufarm or AHM.

“Nufarm Customer Contract” means any agreement
entered into by Nufarm or AHM with a Nufarm
Customer with respect to the purchase, supply, or sale
of MCPA, MCPP-p or 2,4DB, with the exception of
(1) the Dow Contracts, (2) the Aceto Contracts, (3) any
Divestiture Agreements, or (4) agreements to the
extent such agreements relate solely to the purchase,
supply, or sale of blended products in which the
Product(s) are not the sole active ingredients. “Nufarm
Customer Contract” includes (1) Nufarm Customer
Contracts in effect as of the date Respondent executed
the Agreement Containing Consent Order, and (2)
Nufarm Customer Contracts entered into by
Respondent with a Nufarm Customer any time from
the date Respondent executed the Agreement
Containing Consent Order until six (6) months after
the latest of the Closing Dates.

“PBl Gordon” means PBI Gordon Corporation, a
corporation organized and existing under the laws of
Missouri, U.S.A., with offices at 1217 W. 12" Street,
Kansas City, Missouri 64101.

“PBI Gordon Divestiture Agreement” means the Sale
and Purchase Agreement between Respondent and PBI
Gordon relating to MCPP-p.

“Products” means MCPA; MCPP-p; and/or 2,4DB.

“Registration” means existing registrations and
approvals, including those granted or issued by any
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and all local, state, provincial, and federal entities
(including but not limited to the EPA, the California
Environmental Protection Agency, and the Canadian
Pest Management Regulatory Agency of Health
Canada), permitting, necessary or required for, or
relating to the manufacture, sale, or use of the Products
in the United States or Canada as technical products or
the manufacture, sale, or use of the Products in
formulations or end-use products in which one of the
Products is the sole active ingredient in the
formulation or end-use product. “Registration” also
includes supplemental registration or repack
registration approvals granted to customers, alternative
sources, suppliers, or other third parties that have
qualified a Product for manufacture, sale, or use in the
United States or Canada by the customer, alternative
source, supplier, or other third party; “Registration”
also includes licensing of or access to data, including
but not limited to Respondent’s confidential statements
of formula, that are required for the completion of any
necessary Registrations or approvals required by any
governmental entity and for the addition of new
sources for the Products.

“Respondent” means Nufarm.

“Task Force” means any group of industry participants
formed to generate data, including environmental and
toxicology data, for specific active ingredients or for
industry-wide issues such as spray drift or worker
exposure, and expressly includes, though is not limited
to: the MCPA Task Force Three; 2,4DB Task Force;
MCPP-p Task Force.

IT IS FURTHER ORDERED that:

By no later than five (5) days after the date on which
this Order is accepted for public comment, Respondent
shall divest the MCPA Divestiture Assets to Albaugh
pursuant to and in accordance with the Albaugh
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Divestiture Agreement, absolutely and in good faith;
provided, however, that if Respondent has divested the
MCPA Divestiture Assets to Albaugh prior to the date
this Order becomes final and if, at the time the
Commission determines to make this Order final:

The Commission determines and notifies
Respondent that Albaugh is not an acceptable
acquirer of the MCPA Divestiture Assets, then
Respondent shall immediately rescind the
transaction with Albaugh and shall divest the
MCPA Divestiture Assets no later than six (6)
months from the date the Order becomes final,
absolutely and in good faith, at no minimum price,
to a Commission-approved Acquirer and only in a
manner that receives the prior approval of the
Commission; or

The Commission determines and notifies
Respondent that the manner in which the
divestiture was accomplished is not acceptable, the
Commission may direct the Respondent, or appoint
a Divestiture Trustee, pursuant to Paragraph IV of
this Order, to effect such modifications to the
manner of divesting the MCPA Divestiture Assets
to Albaugh (including, but not limited to, entering
into additional agreements or arrangements) as
may be necessary to satisfy the requirements of
this Order.

Prior to completing the divestiture required by this
Paragraph, Respondent shall obtain all third-party
consents and satisfy all other conditions, to the extent
necessary, required to facilitate the divestitures, or as
otherwise required by Paragraph 1l., including
obtaining any consents or waivers of, or payments to,
third parties required to access data or transfer assets.

Respondent shall (and the Divestiture Agreements
shall include provisions that, subject to the prior
approval of the Commission, satisfy the following):
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Ensure that the Commission-approved Acquirer is
not liable to the MCPA Task Force or to individual
members of the MCPA Task Force for any past
costs or expenses of the MCPA Task Force
(including but not limited to data compensation,
initiation fees, and other costs);

Use best efforts to ensure that the Commission-
approved Acquirer retains rights equivalent to the
rights of the other members of the MCPA Task
Force and that the Commission-approved
Acquirer’s rights cannot be reduced or restricted by
future actions of the other members of the MCPA
Task Force; and

In order to enable the Commission-approved
Acquirer of the MCPA Divestiture Assets to
supply customers with MCPA at a similar quantity,
in a similar manner, and of similar quality as
Respondent was supplying customers with MCPA,
provide supply of MCPA to the Commission-
approved Acquirer of the MCPA Divestiture
Assets, at the option of the Commission-approved
Acquirer, pursuant to terms and conditions subject
to the prior approval of the Commission; provided,
however, that Nufarm shall use best efforts to
minimize its costs and to use its manufacturing
plants in connection with the supply of MCPA in a
manner that is intended to result in the greatest cost
savings to the Commission-approved Acquirer.

The Divestiture Agreements shall not vary or
contradict, or be construed to vary or contradict, the
terms of this Order, it being understood that nothing in
this Order shall be construed to reduce any rights or
benefits of any Commission-approved Acquirer or to
reduce any obligations of Respondent under such
agreements, and each such agreement, if approved by
the Commission as the Divestiture Agreement, shall be
incorporated by reference into this Order and made a
part hereof. Respondent shall comply with all terms of
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the Divestiture Agreements, and any breach by
Respondent of any term of the Divestiture Agreements
shall constitute a violation of this Order. If any term
of the Divestiture Agreements varies from the terms of
this Order (“Order Term”), then to the extent that
Respondent cannot fully comply with both terms, the
Order Term shall determine Respondent’s obligations
under this Order. Any material modification of any
Divestiture Agreement between the date the
Commission approves the Divestiture Agreement and
the Closing Date, without the prior approval of the
Commission, or any failure to meet any material
condition precedent to closing (whether waived of
not), shall constitute a violation of this Order.
Notwithstanding any paragraph, section, or other
provision of the Divestiture Agreements, for a period
of three (3) years after the relevant Closing Date, any
modification of a Divestiture Agreement, without the
approval of the Commission, shall constitute a failure
to comply with this Order. Respondent shall provide
written notice to the Commission not more than five
(5) days after any modification (material or otherwise)
of the Divestiture Agreement, or after any failure to
meet any condition precedent (material or otherwise)
to closing (whether waived or not).

Until Respondent complies with Paragraph 1I. (or
Paragraph VIII.) of this Order, Respondent shall
continue to comply with the obligations of the July 15,
2009, asset maintenance agreement between counsel
for Respondent and Commission staff, and Respondent
shall take such actions as are necessary to maintain the
viability, marketability, validity, and good-standing of
Nufarm’s and AHM’s Task Force Seats and
Registrations and to prevent the dissolution,
revocation, withdrawal, impairment, or restriction of
Nufarm’s and AHM’s MCPA Task Force Seats and
Registrations.

The purpose of the divestiture of the Divestiture Assets
and the additional requirements in Paragraph II. is to
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remedy the lessening of competition in the
manufacture and sale of each Product as alleged in the
Commission’s complaint and to ensure that divestiture
of the Divestiture Assets: (a) vests an entrant with
market access and regulatory positions at least
identical to AHM,; (b) includes the enumerated
obligations (Paragraph 11.C.); and (c) provides such
additional accommaodations reasonably required by the
entrant to expeditiously enter and commence viable
and sustainable participation in the markets as alleged
in the Commission’s complaint.

IT IS FURTHER ORDERED that:

A

By no later than five (5) days after the date on which
this Order is accepted for public comment, Respondent
shall divest the MCPP-p Divestiture Assets to PBI
Gordon pursuant to and in accordance with the PBI
Gordon Divestiture Agreement, absolutely and in good
faith; provided, however, that if Respondent has
divested the MCPP-p Divestiture Assets to PBI
Gordon prior to the date this Order becomes final and
if, at the time the Commission determines to make this
Order final:

1. The Commission determines and notifies
Respondent that PBI Gordon is not an acceptable
acquirer of the MCPP-p Divestiture Assets, then
Respondent shall immediately rescind the
transaction with PBI Gordon and shall divest the
MCPP-p Divestiture Assets no later than six (6)
months from the date the Order becomes final,
absolutely and in good faith, at no minimum price,
to a Commission-approved Acquirer and only in a
manner that receives the prior approval of the
Commission; or

2. The Commission determines and notifies
Respondent that the manner in which the
divestiture was accomplished is not acceptable, the
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Commission may direct the Respondent, or appoint
a Divestiture Trustee, pursuant to Paragraph 1V of
this Order, to effect such modifications to the
manner of divesting the MCPP-p Divestiture
Assets to PBI Gordon (including, but not limited
to, entering into additional agreements or
arrangements) as may be necessary to satisfy the
requirements of this Order.

Prior to completing the divestiture required by this
Paragraph, Respondent shall obtain all third-party
consents and satisfy all other conditions, to the extent
necessary, required to facilitate the divestitures, or as
otherwise required by Paragraph IlI. of this Order,
including obtaining any consents or waivers of, or
payments to, third parties required to access data or
transfer assets.

Respondent shall (and the Divestiture Agreements
shall include provisions that, subject to the prior
approval of the Commission, satisfy the following):

1. Ensure that the Commission-approved Acquirer is
not liable to the MCPP-p Task Force or to
individual members of the MCPP-p Task Force for
any past costs or expenses of the MCPP-p Task
Force (including but not limited to data
compensation, initiation fees, and other costs);

2. Use best efforts to ensure that the Commission-
approved Acquirer retains rights equivalent to the
rights of the other members of the MCPP-p Task
Force and that the Commission-approved
Acquirer’s rights cannot be reduced or restricted by
future actions of the other members of the MCPP-p
Task Force; and

3. In order to enable the Commission-approved
Acquirer of the MCPP-p Divestiture Assets to
supply customers with MCPP-p at a similar
quantity, in a similar manner, and of similar quality
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as Respondent was supplying customers with
MCPP-p, provide MCPP-p to the Commission-
approved Acquirer of the MCPP-p Divestiture
Assets, at the option of the Commission-approved
Acquirer, pursuant to terms and conditions subject
to the prior approval of the Commission; provided,
however, that Nufarm shall use best efforts to
minimize its costs and to use its manufacturing
plants in connection with the supply of MCPP-p in
a manner that is intended to result in the greatest
cost savings to the Commission-approved
Acquirer.

In connection with divestiture of the MCPP-p
Divestiture Assets, subject to the approval of the
Commission, Respondent shall provide to the
Commission-approved Acquirer of the MCPP-p
Divestiture Assets, at the Acquirer’s option, for a
period of up to three (3) years, a quantity of LCPA up
to one-half of Respondent’s annual capacity for the
production of LCPA, for use only in the manufacture
of MCPP-p, at no more than Respondent’s Direct Cost,
and for delivery on a schedule and terms that are
consistent with usual and customary business practice;
Respondent shall use best efforts to minimize its costs
of providing LCPA and to use its manufacturing plants
in connection with the supply of Product in a manner
that is intended to result in the greatest cost savings to
the Commission-approved Acquirer.

Respondent shall:

1. waive all provisions in all contracts and
agreements to which Respondent is a party that:

a.  grant Respondent exclusive use of or access
to LCib or LCib capacity, or

b.  restrict the ability of the other parties to the
contracts or agreements to supply the
Commission-approved Acquirer of the MCPP-
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p Divestiture Assets with LCib for the
manufacture or sale of MCPP-p; and

2. shall take no action to restrict the ability of
purchasers of LCib to use LCib to produce MCPP-
p or to have a third party use the LCib to produce
MCPP-p on behalf of the purchaser.

The Divestiture Agreements shall not vary or
contradict, or be construed to vary or contradict, the
terms of this Order, it being understood that nothing in
this Order shall be construed to reduce any rights or
benefits of any Commission-approved Acquirer or to
reduce any obligations of Respondent under such
agreements, and each such agreement, if approved by
the Commission as the Divestiture Agreement, shall be
incorporated by reference into this Order and made a
part hereof. Respondent shall comply with all terms of
the Divestiture Agreements, and any breach by
Respondent of any term of the Divestiture Agreements
shall constitute a violation of this Order. If any term
of the Divestiture Agreements varies from the terms of
this Order (“Order Term”), then to the extent that
Respondent cannot fully comply with both terms, the
Order Term shall determine Respondent’s obligations
under this Order. Any material modification of any
Divestiture Agreement between the date the
Commission approves the Divestiture Agreement and
the Closing Date, without the prior approval of the
Commission, or any failure to meet any material
condition precedent to closing (whether waived of
not), shall constitute a violation of this Order.
Notwithstanding any paragraph, section, or other
provision of the Divestiture Agreements, for a period
of three (3) years after the relevant Closing Date, any
modification of a Divestiture Agreement, without the
approval of the Commission, shall constitute a failure
to comply with this Order. Respondent shall provide
written notice to the Commission not more than five
(5) days after any modification (material or otherwise)
of the Divestiture Agreement, or after any failure to
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meet any condition precedent (material or otherwise)
to closing (whether waived or not).

Until Respondent complies with Paragraph IlIl. (or
Paragraph VIII.) of this Order, Respondent shall
continue to comply with the obligations of the July 15,
2009, asset maintenance agreement between counsel
for Respondent and Commission staff, and Respondent
shall take such actions as are necessary to maintain the
viability, marketability, validity, and good-standing of
Nufarm’s and AHM’s Task Force Seats and
Registrations and to prevent the dissolution,
revocation, withdrawal, impairment, or restriction of
Nufarm’ and AHM’s MCPP-p Task Force Seats and
Registrations.

The purpose of the divestiture of the Divestiture
Assets and the additional requirements in Paragraph
Il. is to remedy the lessening of competition in the
manufacture and sale of each Product as alleged in the
Commission’s complaint and to ensure that divestiture
of the Divestiture Assets: (@) vests an entrant with
market access and regulatory positions at least
identical to AHM; (b) includes the enumerated
obligations (Paragraph I11.C.); and (c) provides such
additional accommodations reasonably required by the
entrant to expeditiously enter and commence viable
and sustainable participation in the markets as alleged
in the Commission’s complaint.

V.

IT IS FURTHER ORDERED that Respondent shall allow

each Nufarm Customer to terminate its Nufarm Customer
Contract with respect to any or all of the Products, without
penalty or charge, immediately upon request of the Nufarm
Customer at any time from the date Respondent executes the
Agreement Containing Consent Orders until eighteen (18) months
after the latest of the Closing Dates:

For Nufarm Customer Contracts with a Nufarm
Customer in effect on the date Respondent executes
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the  Agreement Containing Consent  Orders,
Respondent shall notify such Nufarm Customer of this
requirement no later than thirty (30) days after
execution of the Agreement Containing Consent
Orders using the notice attached to this Order as
Appendix A; and

For Nufarm Customer Contracts entered into with a
Nufarm Customer from the date Respondent executes
the Agreement Containing Consent Orders until six (6)
months after the latest of the Closing Dates,
Respondent shall notify such Nufarm Customer of this
requirement prior to execution of the Nufarm
Customer Contract using the notice attached to this
Order as Appendix A .

V.

IT IS FURTHER ORDERED that Respondent shall waive
its rights to enforce, and shall not enforce, any provisions in
contracts or agreements with competitors, customers, or other
industry participants, and shall otherwise take no future actions,

that:

A.

Impose or enforce any non-compete agreements
between and among manufacturers of the Products;

Prevent Dow, Aceto, or any other person from
purchasing Products from the Commission-approved
Acquirer or from entering, or sponsoring another’s
person’s entry into the manufacture and sale of
Products, subject to the requirement of V.G., below;

Limit Dow’s, Aceto’s, or others’ ability to resell
Products, including placing limitations on the price at
which Dow, Aceto, or others can resell the Products;

Impose or enforce any requirement that Dow, Aceto,
Albaugh, and/or PBI Gordon acquire all or a majority
of its requirements of the Products from Nufarm,
subject to the requirement of V.G., below;
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E. Directly or indirectly result in the dissolution of any
Task Force of the Products, or transfer to Respondent
any right or interest in any Task Force of the Products
or Registration without complying with the prior
notice obligations of Paragraph VII. of this Order;

F. Limit or restrict Aceto’s ability to use its 2,4DB Task
Force Seat or 2,4DB Registrations to develop
alternative sources of 2,4DB and/or purchase 2,4DB
for any purpose from these or other sources of 2,4DB,;
and

G. Impose or enforce any requirement that Dow purchase
more than 75% of its internal MCPA requirements
from Respondent.

VI.
IT IS FURTHER ORDERED that Respondent shall:

A. Fully and irrevocably terminate the Aceto/Nufarm
Joint Venture no later than ten (10) days after
Respondent executes the Agreement Containing
Consent Orders; and

B. Provide to Aceto, at the option of Aceto, 2,4DB at
quantities and prices similar to that provided to Aceto
under the Aceto/Nufarm Joint Venture, supply of
2,4DB at a similar quantity, in a similar manner, and of
similar quality as Aceto was supplying customers with
2,4DB during the effective period of the Aceto/Nufarm
Joint Venture, pursuant to terms and conditions subject
to the approval of the Commission.

VII.

IT IS FURTHER ORDERED that, for a period of five (5)
years from the date this Order becomes final, Respondent shall
not, without providing advance written notification to the
Commission in the manner described in this Paragraph:
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Acquire, directly or indirectly, any right or interest in
any Registration or any Product’s Task Force; or

Enter into any agreements with any
1. member of any Product’s Task Force,
2. holder of a Registration, or

3. person that purchases more than 20 percent of
Nufarm’s U.S. sales of technical grade materials of
any Product,

which agreements:

4. relate to any Registrations or any Product’s Task
Force,

5. contain non-compete clauses or joint marketing
agreements relating to any or all of the Products, or

6. otherwise contain provisions that limit competition
among manufacturers or sellers of, or restrict the
ability of persons to enter into the manufacture or
sale of any or all of the Products.

Said notification shall be given on the Notification and
Report Form set forth in the Appendix to Part 803 of
Title 16 of the Code of Federal Regulations as
amended (herein referred to as “the Notification”), 16
C.F.R. 8 803 App., and shall be prepared and
transmitted in accordance with the requirements of that
Part, except that no filing fee will be required for any
such notification, notification shall be filed with the
Secretary of the Commission, notification need not be
made to the United States Department of Justice, and
notification is required only of Respondent and not of
any other party to the transaction. Respondent shall
provide the Notification to the Commission at least
thirty (30) days prior to consummating the transaction
(hereinafter referred to as the “first waiting period”).
If, within the first waiting period, representatives of
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the Commission make a written request for additional
information or documentary material (within the
meaning of 16 C.F.R. § 803.20), Respondent shall not
consummate the transaction or make the agreement
effective, until thirty (30) days after submitting such
additional information or documentary material.

In addition to the information required by the
Notification, Respondent shall also submit with the
Notification complete copies of all agreements and, at
the request of Commission staff, all documents
relating to the negotiations of such agreements,
including, but not limited to, management’s
assessments and evaluations of the agreements.

Early termination of the waiting periods in this
Paragraph may be requested and, where appropriate,
granted by letter from the Bureau of Competition;
provided, however, that prior notification shall not be
required by this Paragraph for a transaction for which
Notification is required to be made, and has been
made, pursuant to Section 7A of the Clayton Act, 15
U.S.C. § 18a.

VIII.

IT IS FURTHER ORDERED that:

A

If Respondent has not fully complied with the
obligations to divest the MCPA Divestiture Assets or
the MCPP-p Divestiture Assets as required by this
Order, the Commission may appoint a trustee
(“Divestiture  Trustee”) to divest the MCPA
Divestiture Assets (if the MCPA Divestiture Assets
have not been divested) or the MCPP-p Divestiture
Assets (if the MCPP-p Divestiture Assets have not
been divested) pursuant to Paragraph Il. or Paragraph
I1l. of this Order, as applicable, and effectuate the
other obligations of Paragraph Il. or Paragraph IlI. of
this Order, as applicable, in a manner that satisfies the
requirements of this Order. In the event that the
Commission or the Attorney General brings an action
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pursuant to § 5(I) of the Federal Trade Commission
Act, 15 U.S.C. § 45(l), or any other statute enforced by
the Commission, Respondent shall consent to the
appointment of a Divestiture Trustee in such action to
divest the required assets. Neither the appointment of
a Divestiture Trustee nor a decision not to appoint a
Divestiture Trustee under this Paragraph shall preclude
the Commission or the Attorney General from seeking
civil penalties or any other relief available to it,
including a court-appointed Divestiture Trustee,
pursuant to 8 5(1) of the Federal Trade Commission
Act, or any other statute enforced by the Commission,
for any failure by Respondent to comply with this
Order.

The Commission shall select the Divestiture Trustee,
subject to the consent of Respondent, which consent
shall not be unreasonably withheld. The Divestiture
Trustee shall be a person with experience and expertise
in acquisitions and divestitures. If Respondent has not
opposed, in writing, including the reasons for
opposing, the selection of any proposed Divestiture
Trustee within ten (10) days after notice by the staff of
the Commission to Respondent of the identity of any
proposed Divestiture Trustee, Respondent shall be
deemed to have consented to the selection of the
proposed Divestiture Trustee.

Not later than ten (10) days after the appointment of a
Divestiture Trustee, Respondent shall execute a trust
agreement that, subject to the prior approval of the
Commission, transfers to the Divestiture Trustee all
rights and powers necessary to permit the Divestiture
Trustee to effectuate the divestitures and satisfy the
additional obligations required by Paragraph II. or
Paragraph 1lI, as applicable, of this Order.

If a Divestiture Trustee is appointed by the
Commission or a court pursuant to this Paragraph,
Respondent shall consent to the following terms and
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conditions regarding the Divestiture Trustee’s powers,
duties, authority, and responsibilities:

1. Subject to the prior approval of the Commission,

the Divestiture Trustee shall have the exclusive
power and authority to effectuate the divestitures
and satisfy the additional obligations required by
Paragraph Il. or Paragraph Ill, as applicable, of this
Order.

The Divestiture Trustee shall have twelve (12)
months after the date the Commission approves the
trust agreement described herein to accomplish the
divestitures, which shall be subject to the prior
approval of the Commission. If, however, at the
end of the twelve (12) month period, the
Divestiture Trustee has submitted a plan to satisfy
the obligations of Paragraph Il. or Paragraph IlI.,
as applicable, or believes that such can be achieved
within a reasonable time, the period may be
extended by the Commission, or, in the case of a
court-appointed Divestiture Trustee, by the court;
provided, however, the Commission may extend
the period only two (2) times.

Subject to any demonstrated legally recognized
privilege, the Divestiture Trustee shall have full
and complete access to the personnel, books,
records and facilities related to the relevant assets
that are required to be assigned, granted, licensed,
divested, delivered or otherwise conveyed by this
Order and to any other relevant information, as the
Divestiture Trustee may request. Respondent shall
develop such financial or other information as the
Divestiture Trustee may request and shall
cooperate  with  the  Divestiture  Trustee.
Respondent shall take no action to interfere with or
impede the Divestiture Trustee’s accomplishment
of the divestitures.  Any delays caused by
Respondent shall extend the time under this
Paragraph in an amount equal to the delay, as
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determined by the Commission or, for a
court-appointed Divestiture Trustee, by the court.

The Divestiture Trustee shall use commercially
reasonable efforts to negotiate the most favorable
price and terms available in each contract that is
submitted to the Commission, subject to
Respondent’s  absolute and  unconditional
obligation to divest expeditiously and at no
minimum price. The divestitures shall be made in
the manner and to an acquirer as required by this
Order; provided, however, if the Divestiture
Trustee receives bona fide offers from more than
one acquiring entity, and if the Commission
determines to approve more than one such
acquiring entity, the Divestiture Trustee shall
divest to the acquiring entity or entities selected by
Respondent from among those approved by the
Commission; provided further, however, that
Respondent shall select such entity within five (5)
Days after receiving notification of the
Commission’’s approval.

The Divestiture Trustee shall serve, without bond
or other security, at the cost and expense of
Respondent, on such reasonable and customary
terms and conditions as the Commission or a court
may set. The Divestiture Trustee shall have the
authority to employ, at the cost and expense of
Respondent, such  consultants, accountants,
attorneys, investment bankers, business brokers,
appraisers, and other representatives and assistants
as are necessary to carry out the Divestiture
Trustee’s duties and responsibilities. The
Divestiture Trustee shall account for all monies
derived from the divestitures and all expenses
incurred. After approval by the Commission of the
account of the Divestiture Trustee, including fees
for the Divestiture Trustee’s services, all remaining
monies shall be paid at the direction of
Respondent, and the Divestiture Trustee’s power
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shall be terminated. The compensation of the
Divestiture Trustee shall be based at least in
significant part on a commission arrangement
contingent on the divestitures of all of the relevant
assets that are required to be divested by this
Order.

Respondent shall indemnify the Divestiture Trustee
and hold the Divestiture Trustee harmless against
any losses, claims, damages, liabilities, or expenses
arising out of, or in connection with, the
performance of the Divestiture Trustee’s duties,
including all reasonable fees of counsel and other
expenses incurred in connection with the
preparation for, or defense of, any claim, whether
or not resulting in any liability, except to the extent
that such losses, claims, damages, liabilities, or
expenses result from malfeasance, gross
negligence, willful or wanton acts, or bad faith by
the Divestiture Trustee.

The Divestiture Trustee shall have no obligation or
authority to operate or maintain the relevant assets
required to be granted, licensed, transferred,
delivered or otherwise conveyed by this Order.

The Divestiture Trustee shall report in writing to
Respondent and to the Commission every sixty
(60) days concerning the Divestiture Trustee’s
efforts to accomplish the divestitures.

Respondent may require the Divestiture Trustee
and each of the Divestiture Trustee’s consultants,
accountants, attorneys and other representatives
and assistants to sign a customary confidentiality
agreement; provided, however, such agreement
shall not restrict the Divestiture Trustee from
providing any information to the Commission.

If the Commission determines that a Divestiture
Trustee has ceased to act or failed to act diligently, the
Commission may appoint a substitute Divestiture
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Trustee in the same manner as provided in this
Paragraph.

The Commission or, in the case of a court-appointed
Divestiture Trustee, the court, may on its own
initiative or at the request of the Divestiture Trustee
issue such additional orders or directions as may be
necessary or appropriate to accomplish the divestitures
required by this Order.

IX.

IT ISFURTHER ORDERED that:

A.

Within thirty (30) days after the date this Order
becomes final, and every ninety (90) days thereafter
until the last Closing Date for the MCPA Divestiture
Assets and the MCPP-p Divestiture Assets,
Respondent shall submit to the Commission a verified
written report setting forth in detail the manner and
form in which they intend to comply, are complying,
and have complied with this Order. Respondent shall
include in its reports, among other things that are
required from time to time:

1. A full description of the efforts being made to
divest the assets required to be divested; and

2. A description of all substantive contacts or
negotiations related to the divestitures and the
identity of all parties contacted and copies of all
written communications to and from such parties,
and all reports and recommendations concerning
completing its obligations pursuant to Paragraph II.
and Paragraph Il1. of this Order.

Respondent shall file a verified written report with the
Commission setting forth in detail the manner and
form in which it has complied and is complying with:
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1. Paragraph 11.C.3. and Paragraph Il.C.3. of the
Order, no later than three (3) months after the
Order becomes final, and every six (6) months
thereafter for the term of the obligation contained
therein; and

2. The remainder of the Order, annually on the
anniversary date of the date the Order became final
for the term of the Order.

X.

IT IS FURTHER ORDERED that Respondent shall notify
the Commission at least thirty (30) days prior to:

A. Any proposed dissolution of the Respondent;

B. Any acquisition, merger or consolidation of
Respondent; or

C. Any other change in the Respondent, including, but
not limited to, assignment and the creation or
dissolution of subsidiaries, if such change may affect
compliance obligations arising out of this Order.

XI.

IT IS FURTHER ORDERED that, for purposes of
determining or securing compliance with this Order, and subject
to any legally recognized privilege, and upon written request and
upon five (5) days’ notice to Respondent, Respondent shall,
without restraint or interference, permit any duly authorized
representative(s) of the Commission:

A. Access, during business office hours of the
Respondent and in the presence of counsel, to all
facilities and access to inspect and copy all non-
privileged books, ledgers, accounts, correspondence,
memoranda and all other records and documents in the
possession or under the control of the Respondent
related to compliance with this Order, which copying
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services shall be provided by the Respondent at their
expense; and

B. To interview officers, directors, or employees of the
Respondent, who may have counsel present, regarding
such matters.

XIl.

IT IS FURTHER ORDERED that this Order shall terminate
on September 7, 2015.

By the Commission, Commissioner Ramirez recused.
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APPENDIX A
NOTICE

To settle concerns arising from Nufarm’s acquisition of A. H.
Marks, on [insert date of consent agreement] Nufarm agreed with
the staff of the Federal Trade to allow those of its customers that
purchase MCPA, MCPP-p or 2,4DB (“the Products”) from
Nufarm to terminate its contracts with respect to any or all of the
Products, at the option of the customer, without penalty or charge,
immediately upon request of the customer at any time from the
[insert date Respondent executes the Agreement Containing
Consent Orders] until [insert date eighteen (18) months after the
latest of the Closing Dates]. The Commission issued its Order
incorporating that settlement on [insert date of final order].

You are being sent this notice because you are a current Nufarm
customer that purchases Products from Nufarm. You may read
and download a copy of the Order from the FTC at its web site at
[web link to Order] as well as other documents relating to the
settlement. Nufarm’s obligations with respect to contract
termination are set out in Paragraph IV. of the Order. Capitalized
terms used in the Order are defined in Paragraph I. of the Order,
listed in alphabetical order.

If you wish to terminate your contract with respect to any or all of
the Products you purchase from Nufarm, please contact Brett
Sutherland, Global Phenoxy Product Manager, Nufarm Ltd., 103-
105 Pipe Road, Laverton North, Victoria 3026, Australia, Tel:
+61-3-9282-1000, Email: brett.sutherland@au.nufarm.com. If you
have any questions or concerns about these obligations, you may
contact the staff of the Compliance Division, Bureau of
Competition, Federal Trade Commission, Washington, D.C., Tel:
202 326 2152.
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ANALYSIS OF AGREEMENT CONTAINING CONSENT
ORDER TO AID PUBLIC COMMENT

I. Introduction

The Federal Trade Commission (“Commission”) has accepted,
subject to final approval, an Agreement Containing Consent Order
(“Consent Agreement”) from Nufarm Limited (“Nufarm” or
“Respondent”) to remedy the anticompetitive effects stemming
from Nufarm’s acquisition of A.H. Marks Holding Limited (“A.
H. Marks™). Under the terms of the Consent Agreement, Nufarm
is required to divest to Commission-approved buyers certain A. H.
Marks assets, including regulatory permits and intellectual
property, and take certain additional measures to restore
competition in the markets for three phenoxy herbicide products:
MCPA, MCPP-p, and 2,4DB.

On March 5, 2008, Nufarm acquired A. H. Marks. Both
parties held, or had access to, regulatory approvals from the
United States Environmental Protection Agency (“EPA”) to sell
MCPA, MCPP-p, and 2,4DB in the United States. The
Commission’s complaint alleges that the acquisition and
acquisition agreement violated Section 7 of the Clayton Act, as
amended, 15 U.S.C. § 18, and Section 5 of the Federal Trade
Commission Act (“FTC Act”), as amended, 15 U.S.C. § 45, by
lessening competition in the United States markets for the sale of
the phenoxy herbicides: MCPA, MCPP-P, and 2,4DB.

The Consent Agreement has been placed on the public record
for thirty (30) days for receipt of comments by interested persons.
Comments received during this period will become part of the
public record. After thirty (30) days, the Commission will review
the Consent Agreement and comments received and decide
whether to withdraw from the proposed Consent Agreement,
modify it, or make final the Consent Agreement’s proposed
Decision and Order.
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Il. The Products and Structure of the Markets

With its acquisition of A.H. Marks, Nufarm obtained
monopoly positions in the United States markets for two phenoxy
herbicide markets (MCPA and MCPP-p) and reduced a third
phenoxy herbicide market (2,4DB) to a duopoly. Phenoxy
herbicides are post-emergent selective broadleaf herbicides which
are designed to act on full or partially grown weeds without
damaging surrounding plants. They are used widely in the turf,
lawn care, and agriculture industries to eliminate existing
broadleaf weeds safely and cheaply. Nufarm and A.H. Marks
sold these herbicides to agricultural and turf and lawn care
formulators in their raw form as “technical” ingredients for their
formulated herbicide products. Agricultural formulators generally
purchase MCPA for use on cereal crops, such as wheat and
barley, and 2,4DB for peanut and alfalfa crops. Turf and lawn
care formulators purchase MCPP-p for turf care products used by
landscape professionals or consumers. Each of the three
herbicides is a highly cost-effective herbicide for its intended use
with no equivalent substitutes. More expensive herbicides are
generally used as complements and combined with phenoxy
herbicides such as MCPA, MCPP-p, or 2,4DB, to increase the
effectiveness of formulated herbicide products.

1. Entry

Entry into the markets for MCPA, MCPP-p and 2,4DB would
not be timely, likely, or sufficient to deter or counteract the
anticompetitive effects of the acquisition. In order to obtain
approval to sell herbicides for use on crops, turf, or lawns in the
United States, the Environmental Protection Agency (“EPA”)
requires manufacturers to submit extensive environmental and
toxicology testing data. Herbicide manufacturers often generate
such data by forming industry task forces to share the costs of
testing. Later entrants are often required to compensate members
of the task force to obtain intellectual property rights to existing
testing data by either purchasing the rights to the data or obtaining
a seat on the task force. The costs associated with obtaining either
the testing data or a task force seat to enter the markets for
MCPA, MCPP-p, and 2,4DB are high compared to the limited
potential sales revenues available to an entrant in each of these
markets. Additionally, obtaining EPA approval for the
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manufacture and sale of each of the relevant products can take
several years due to the presence of regulatory barriers. As a
result, entry into each relevant market would require substantial
sunk costs that would make entry unattractive. In addition, prior
to the acquisition, Nufarm had entered into contracts with several
of its task force members which posed barriers to entry by these
firms. Therefore, the prospect of entry into the relevant markets is
very limited and does not alleviate the concerns about the adverse
competitive effects of the acquisition.

V. Effects of the Acquisition

The acquisition is likely to cause significant competitive harm
to consumers in the relevant U.S. markets for MCPA, MCPP-p,
and 2,4DB by eliminating the direct and substantial competition
between Nufarm and A.H. Marks. There is evidence that Nufarm
acquired A.H. Marks with the expectation that it would be able to
increase prices as a result of the merger. In addition, the evidence
indicated that in some instances Nufarm may have increased its
prices for the three herbicides following the merger. As a result,
the transaction increased the likelihood that Nufarm could
unilaterally exercise market power and raise prices in each of the
relevant markets.

V. Terms of the Proposed Decision and Order

The Consent Agreement preserves competition in each of the
relevant markets alleged in the complaint by requiring that
Nufarm divest certain A.H. Marks assets to new entrants and take
additional measures to restore competition in the markets for
MCPA, MCPP-p, and 2,4DB. Specifically, Nufarm has agreed to
sell A.H. Marks’ EPA registration and task force seat for MCPA
to Albaugh Inc., and A.H. Marks” EPA registration and task force
seat for MCPP-p to PBI Gordon Corp. Nufarm has also agreed to
modify its contractual agreements with Dow and Aceto relating to
MCPA and 2.4-DB, which restricted these firms’ competitive
activities in the markets for MCPA and 2,4-DB. Staff has
evaluated the proposed divestitures and modifications and
concluded that these measures are sufficient to remedy the
anticompetitive effects resulting from the transaction.
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For both MCPA and MCPP-p, the purchase of a task force
seat and EPA registration will permit each divestiture purchaser to
enter and compete in these markets. By acquiring A.H. Mark’s
task force seat and EPA registration, the divestiture purchasers
will obtain EPA approval to distribute the herbicide in the United
States and certify additional manufacturing sources of the
herbicides. In addition to the task force seat and EPA
registration, Nufarm is required to enter into supply agreements
with each divestiture purchaser to permit these purchasers to
compete with Nufarm as wholesale suppliers of the herbicides
while new manufacturing sources are developed.

With respect to MCPA, Nufarm would divest AH Mark’s
MCPA Task Force Seat and EPA registrations relating to MCPA
to Albaugh. Albaugh is a qualified divestiture candidate that is
uniquely situated to use the A.H. Marks assets and supply contract
to compete with Nufarm in the market for MCPA. Albaugh is the
largest privately-owned formulator of crop protection products.
Albaugh is headquartered in Ankeny, lowa and sells exclusively
in the United States. Within the crop protection industry,
Albaugh has extensive relationships with firms at every level of
distribution.  Given Albaugh’s position, commitment, and
experience in the MCPA market, staff believes that divestiture of
A.H. Marks’” MCPA assets will enable Albaugh to restore the
competition lost as a result of the transaction.

With respect to MCPP-p, Nufarm would divest A.H. Mark’s
MCPP-p Task Force Seat and EPA registrations relating to
MCPP-p to PBI Gordon and enter a three-year supply
arrangement.  PBI Gordon, headquartered in Kansas City,
Missouri, is a privately held company founded in 1947. PBI
Gordon is a long-standing player in the turf care industry. Its
primary business is the development, manufacture, and marketing
of herbicides, pest management, and related products to the lawn,
garden, professional turf, and specialty agricultural markets. It
has an extensive distribution network and a wide customer base.
PBI Gordon’s presence in the market, combined with its expertise
with herbicides, will ensure it will use the assets to compete with
Nufarm in the market for MCPP-p.

The Consent Agreement also addresses concerns regarding
Nufarm’s agreements with Dow and Aceto by preventing Nufarm
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from enforcing agreements which may limit or restrict
competitive entry in the MCPA and 2,4DB markets. Pursuant to
Section V of the proposed Decision and Order, Nufarm agreed not
to enforce any provision, or otherwise take any future action,
restricting competition in the manufacture or sale of MCPA,
2,4DB or MCPP-p. Nufarm’s compliance with these provisions
will enable Dow and Aceto to enter these respective markets, as
manufacturers and/or wholesalers, and compete with Nufarm for
sales. Equally important, Dow and Aceto will be able to use their
task force seats and registrations to sponsor new entrants to the
United States markets for these herbicides. The resulting entry, or
threat of entry, is likely to serve as an additional competitive
constraint in both the MCPA and 2,4DB markets. Lastly the
Consent Agreement contains several other significant provisions.
Section IV of the proposed Order permits Nufarm’s customers to
terminate their contracts with Nufarm with respect to the
products. Section VII requires Nufarm to notify the Commission
if it: (a) acquires any task force seat or registration with respect to
the products or (b) enters into any agreements with task force
members or registrants that contain non-compete, joint-marketing
or other provisions restricting competition. Section VIII requires
Nufarm to divest the MCPA and MCPP-p assets to a trustee in the
event Nufarm fails to comply with the divestiture obligations for
these assets in the proposed Order.

The purpose of this analysis is to facilitate public comment on
the proposed Decision and Order. This analysis is not intended to
constitute an official interpretation of the Consent Agreement and
the proposed Decision and Order.
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IN THE MATTER OF

THE DUN & BRADSTREET CORPORATION

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 7 OF THE CLAYTON ACT AND SEC. 5 OF THE FEDERAL TRADE
COMMISSION ACT

Docket No. D-9342; File No. 091 0081
Filed May 6, 2010 — Decision, September 10, 2010

In May 2010, the Commission issued an administrative complaint, alleging that
the acquisition by The Dun & Bradstreet Corporation (“Dun & Bradstreet”) of
Quality Education Data (“QED”) would substantially lessen competition in the
market for K-12 educational marketing data. The consent order requires Dun &
Bradstreet to divest to MCH Inc. an updated K-12 educational marketing
database, the QED name, and certain associated intellectual property. The
consent order further requires Dun & Bradstreet to provide MCH Inc. with
technical assistance for up to one year. The order further permits the
Commission to appoint a trustee to monitor compliance with the order’s
requirements.

Participants

For the Commission: Joseph S. Brownman, William H. Efron,
Alan B. Loughnan, Jonathan W. Platt, and Gerald A. Stein.

For the Respondents: Darrell Prescott, Baker McKenzie LLP;
and Wayne Dale Collins and Lisl Dunlop, Shearman & Sterling
LLP.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act and the Clayton Act, and by virtue of the authority vested in it
by said Acts, the Federal Trade Commission, having reason to
believe that Respondent The Dun & Bradstreet Corporation’s
(“D&B”) acquisition of the assets of Quality Education Data,
(“QED”), a division of Scholastic, Inc. (“Scholastic”), violated
Section 5 of the Federal Trade Commission Act, as amended, 15
U.S.C. § 45, and Section 7 of the Clayton Act, as amended, 15
U.S.C. § 18, and it appearing to the Commission that a proceeding
in respect thereof would be in the public interest, hereby issues its
Complaint, stating its charges as follows:
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. SUMMARY

1. Market Data Retrieval (“MDR”), a company of D&B, is
the leading provider of data for marketing to kindergarten through
twelfth-grade teachers, administrators, schools and school districts
(*K-12 data”) in the United States. K-12 data includes but is not
limited to contact, demographic and other information relating to
K-12 educators. K-12 data is sold or leased to customers that use
the data to market products and services to educators. In early
2009, D&B acquired the assets of QED, MDR’s primary
competitor. As a result of the acquisition, MDR now holds over
90% of the relevant market, with only a small fringe consisting of
two firms accounting for the remainder. This transaction is in
practical effect a merger-to-monopoly and, if allowed to remain,
would likely allow MDR unilaterally to exercise market power in
various ways, including increasing prices and reducing product
quality and services to K-12 data customers.

Il. RESPONDENT D&B

2. Respondent D&B is a corporation organized, existing and
doing business under and by virtue of the laws of the State of
Delaware, with its office and principal place of business at 103
JFK Parkway, Short Hills, New Jersey 07078. D&B is the
ultimate parent entity of and includes Dun & Bradstreet, Inc.

3. D&B is the world’s leading supplier of commercial
information and insight on businesses. D&B’s global commercial
database contains more than 140 million business records. In
2008, D&B’s revenue exceeded $1.7 billion.

4. MDR, a company of D&B and a division of Dun &
Bradstreet, Inc., is the leading United States provider of K-12
data. MDR has its office and principal place of business at 6
Armstrong Road, Suite 301, Shelton, Connecticut 06484. MDR
also has offices in Chicago, Illinois, and San Francisco,
California.

5. MDR’s products and services include direct mailing lists,
e-marketing solutions, sales solutions, and market research.
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1. QED

6. Up until on or about January 28, 2009, QED was a
division of Scholastic, with its office and principal place of
business at 1050 17th Street, Suite 1100, Denver, Colorado
80265. Scholastic is a global children’s publishing, education and
media company, and the world’s largest publisher and distributor
of children’s books as well as a leading developer of educational
technology products.

7. QED had supplied K-12 data products and services in
competition with MDR.

IV. THE ACQUISITION

8. On or about January 28, 2009, Dun & Bradstreet, Inc. and
Scholastic entered into an Asset Purchase Agreement (the
“Agreement”).

9. Pursuant to the Agreement, Dun & Bradstreet, Inc.
acquired substantially all of the assets of QED for approximately
$29 million (the “Acquisition”).

V. JURISDICTION

10. D&B and Scholastic are, and at all times relevant herein
have been, corporations as “corporation” is defined in Section 4 of
the Federal Trade Commission Act, 15 U.S.C. § 44. At all times
relevant herein, D&B and Scholastic have been, and are now,
engaged in commerce as “commerce” is defined in Section 1 of
the Clayton Act, as amended, 15 U.S.C. 8 12, and are corporations
whose business is in or affects commerce as *“commerce” is
defined in Section 4 of the Federal Trade Commission Act, as
amended, 15 U.S.C. § 44.

VI. RELEVANT PRODUCT MARKET

11. The relevant product market in which to assess the effects
of the Acquisition is kindergarten through twelfth grade
educational marketing data, including but not limited to, contact,
demographic and other information relating to teachers,
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administrators, schools, and individual school districts, that is sold
or leased to customers. Other relevant markets may also exist that
consist of certain categories of customers or categories of K-12
data.

VIl. RELEVANT GEOGRAPHIC MARKET

12. The relevant geographic market in which to analyze the
effects of the Acquisition is the United States.

VIIl. STRUCTURE OF THE MARKET
13. The K-12 data market is highly concentrated.

14. Prior to the Acquisition, MDR and QED were the only two
significant competitors in the K-12 data market. MDR was the
nation’s largest provider and QED was the nation’s second largest
provider. As a result of the Acquisition, MDR now holds over
90% of the K-12 data market. There is a small and competitively
insignificant fringe consisting of two firms, MCH, Inc. (“MCH?”)
and Agile Education Marketing (“Agile™).

15. Neither MCH nor Agile possess a database with the size,
breadth, and scope of coverage comparable to that held by either
MDR or QED prior to the Acquisition.

16. The Acquisition substantially increased concentration in
the already highly concentrated K-12 data market.

IX. COMPETITIVE EFFECTS

17. The Acquisition may substantially lessen competition in
the relevant market by, among other things:

a. Eliminating actual, direct, and substantial, competition
between MDR and QED;

b. Reducing the number of significant competitors from
two to one, creating a virtual monopoly, and giving
MDR substantial market power;
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c. Facilitating the ability of MDR to exercise unilateral
market power;

d. Reducing MDR’s incentives to improve service or
product quality or to pursue further innovation; and

e. Allowing MDR, unconstrained by effective
competition, to increase prices.

X. ENTRY CONDITIONS

18. Entry into the K-12 data market would not be timely,
likely, or sufficient to prevent or defeat the anticompetitive effects
of the Acquisition.

19. New entry or fringe firm expansion at the scale necessary
to restore the competition lost as a result of the Acquisition, or to
create a competitively significant firm, is unlikely. A new entrant
or expanded fringe firm would need an up-to-date database with
the size, breadth and scope of market coverage comparable, at a
minimum, to that held by QED prior to the Acquisition. Any such
entry or fringe firm expansion would take more than two years
and require substantial sunk costs, which are high relative to the
size of a profit stream that the new entrant or fringe firm might
anticipate.

20. Even if a new entrant or fringe firm could develop a
database comparable to that held by QED prior to the Acquisition,
it would face significant difficulty marketing its products and
services to customers of MDR because its brand is unlikely to
have the important reputation for quality that customers require.
It would likely require any new entrant or fringe firm at least
several years to acquire the necessary reputation for quality to
become a potential competitive constraint.

XI. VIOLATIONS CHARGED

21. The Agreement constitutes a violation of Section 5 of the
Federal Trade Commission Act, as amended, 15 U.S.C. § 45.

22. The Acquisition may substantially lessen competition or
tend to create a monopoly in violation of Section 7 of the Clayton
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Act, as amended, 15 U.S.C. § 18, and Section 5 of the Federal
Trade Commission Act, as amended, 15 U.S.C. § 45.

XIl. NOTICE

Notice is hereby given to the respondent that the sixth day of
January, 2011, at 10:00 a.m., is hereby fixed as the time and
Federal Trade Commission offices, 600 Pennsylvania Avenue,
NW, Washington D.C. 20580, as the place when and where a
hearing will be had before an Administrative Law Judge of the
Federal Trade Commission, on the charges set forth in this
complaint, at which time and place you will have the right under
the Federal Trade Commission and Clayton Acts to appear and
show cause why an order should not be entered requiring you to
cease and desist from the violations of law charged in the
complaint.

You are notified that the opportunity is afforded you to file
with the Commission an answer to this complaint on or before the
fourteenth (14th) day after service of it upon you. An answer in
which the allegations of the complaint are contested shall contain
a concise statement of the facts constituting each ground of
defense; and specific admission, denial, or explanation of each
fact alleged in the complaint or, if you are without knowledge
thereof, a statement to that effect. Allegations of the complaint
not thus answered shall be deemed to have been admitted.

If you elect not to contest the allegations of fact set forth in the
complaint, the answer shall consist of a statement that you admit
all of the material allegations to be true. Such an answer shall
constitute a waiver of hearings as to the facts alleged in the
complaint and, together with the complaint, will provide a record
basis on which the Commission shall issue a final decision
containing appropriate findings and conclusions and a final order
disposing of the proceeding. In such answer, you may, however,
reserve the right to submit proposed findings of fact and
conclusions of law under § 3.46 of said Rules.

Failure to file an answer within the time above provided shall
be deemed to constitute a waiver of your right to appear and to
contest the allegations of the complaint, and shall authorize the
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Commission, without further notice to you, to find the facts to be
as alleged in the complaint and to enter a final decision containing
appropriate findings and conclusions and a final order disposing
of the proceeding.

The Administrative Law Judge shall hold a prehearing
scheduling conference not later than ten (10) days after an answer
is filed by the respondent. Unless otherwise directed by the
Administrative Law Judge, the scheduling conference and further
proceedings will take place at the Federal Trade Commission, 600
Pennsylvania Avenue, N.W., Washington DC 20580. Rule
3.21(a) requires a meeting of the parties’ counsel as early as
practicable before the prehearing scheduling conference, and Rule
3.31(b) obligates counsel for each party, within five days of
receiving respondent’s answer, to make certain initial disclosures
without awaiting a formal discovery request.

XI1. NOTICE OF CONTEMPLATED RELIEF

Should the Commission conclude from the record developed
in any adjudicative proceeding in connection with this matter that
the Agreement violates Section 5 of the Federal Trade
Commission Act, as amended, or the Acquisition violates Section
7 of the Clayton Act, as amended, or Section 5 of the Federal
Trade Commission Act, as amended, the Commission may order
such relief against Respondent D&B as is supported by the record,
including, but not limited to:

1. The divestiture with appropriate updates, of all assets
necessary to restore the lost competition between
MDR and QED, and in a manner that creates two or
more distinct, separate, viable, and independent
businesses in the relevant market(s), each with the full
incentive, ability, and assets needed to offer the kinds
of products and services that MDR and QED prior to
the Acquisition had been offering, or had planned to
offer.

2. A requirement that D&B divest and not retain all data
obtained from QED.
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3. A requirement that D&B provide prior written notice
to the Commission of all acquisitions, mergers,
consolidations, or other combinations of its K-12 data
business or assets with any other company providing
K-12 data.

4. A requirement to file periodic compliance reports with
the Commission.

5. Other relief appropriate to correct or remedy the
anticompetitive effects of the Acquisition, or to ensure
the creation of one or more viable, competitively
significant, independent new entities, able to compete
in all significant respects against D&B.

THEREFORE, the Federal Trade Commission on this sixth
day of May, 2010, has issued this Complaint against Respondent
The Dun & Bradstreet Corporation.

By the Commission, Commissioner Rosch dissenting.

DECISION AND ORDER

The Federal Trade Commission (“Commission”) having
heretofore issued its complaint charging The Dun & Bradstreet
Corporation (“Respondent”), with violations of Section 5 of the
Federal Trade Commission Act, as amended, and Section 7 of the
Clayton Act, as amended, and Respondent having been served
with a copy of that complaint, together with a notice of
contemplated relief, and Respondent having answered the
complaint denying said charges but admitting the jurisdictional
allegations set forth therein; and

The Respondent, its attorneys, and counsel for the
Commission having thereafter executed an agreement containing
a consent order (“Consent Agreement”), an admission by the
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Respondent of all the jurisdictional facts set forth in the
complaint, a statement that the signing of said agreement is for
settlement purposes only and does not constitute an admission by
Respondent that the law has been violated as alleged in such
complaint, or that the facts as alleged in such complaint, other
than jurisdictional facts, are true, and waivers and other provisions
as required by the Commission’s Rules; and

The Secretary of the Commission having thereafter withdrawn
the matter from adjudication in accordance with § 3.25(c) of its
Rules; and

The Commission having thereafter considered the matter and
having thereupon accepted the executed consent agreement and
placed such agreement on the public record for a period of thirty
(30) days, now in further conformity with the procedure
prescribed in § 3.25(f) of its Rules, the Commission hereby makes
the following jurisdictional findings and enters the following
Order:

1. Respondent The Dun & Bradstreet Corporation is a
corporation organized, existing and doing business
under and by virtue of the laws of the State of
Delaware, with its office and principal place of
business at 103 JFK Parkway, Short Hills, New Jersey
07078. Dun & Bradstreet, Inc. is a subsidiary of
Respondent The Dun & Bradstreet Corporation.
Market Data Retrieval is a division of Dun &
Bradstreet, Inc. and has its office and principal place of
business at 6 Armstrong Road, Suite 301, Shelton,
Connecticut 06484.

2. The Commission has jurisdiction over the subject
matter of this proceeding and of Respondent, and the
proceeding is in the public interest.
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ORDER

l.
Definitions

IT IS ORDERED that, as used in this Order, the following
definitions shall apply:

A.

“D&B” or “Respondent” means The Dun & Bradstreet
Corporation, its directors, officers, employees, agents,
representatives, successors, and assigns; and its joint
ventures, subsidiaries, divisions, groups and affiliates
in each case controlled by The Dun & Bradstreet
Corporation, including but not limited to Dun &
Bradstreet, Inc. and MDR, and the respective directors,
officers,  employees,  agents, representatives,
successors, and assigns of each.

“MCH” means MCH, Inc., a corporation organized,
existing and doing business under and by virtue of the
laws of Missouri, with its office and principal place of
business located at 601 East Marshall Street, P.O. Box
295, Sweet Springs, Missouri 65351.

“MDR” means Market Data Retrieval, a division of
Dun & Bradstreet Inc., a subsidiary of Respondent.

“QED” means the former Quality Education Data
marketing services division of Scholastic, Inc.

“Commission” means the Federal Trade Commission.

“Acquirer” means MCH or any other Person approved
by the Commission to acquire the QED K-12 Data
Business Assets and the Augmented QED K-12
Database pursuant to this Order.

“Acquisition” means MDR’s acquisition of QED from
Scholastic Inc. on or about February 11, 20009.

“Acquisition Date” means the date the Acquisition was
consummated.
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“Augmented QED K-12 Database” means the QED K-
12 Database augmented and updated by Respondent
pursuant to the Revision Protocol.

“Contract” means any contract or other agreement,
other than a Volume Discount Plan, between a
Customer and a provider of K-12 Data that imposes a
future obligation to purchase or lease K-12 Data.
Contract includes, but is not limited to, contract data
leases, database agreements, license agreements, and
subscription plans. Contract excludes purchase orders
and other agreements relating solely to one-time
purchases.

“Customer” means any Person who purchases or leases
K-12 Data.

Divestiture ~ Agreement(s)” means the MCH
Agreements, or any other agreement(s) that effectuate
the divestiture of the QED K-12 Business Assets and
the Augmented QED K-12 Database, as required by
this Order.

“Divestiture Date” means the closing date of the
Divestiture Agreement, including without limitation,
the MCH Agreement. If there is more than one
Divestiture Agreement then the Divestiture Date shall
be the closing date that is latest in time.

“Divestiture Trustee” means the trustee appointed by
the Commission pursuant to the relevant provisions of
this Order.

“Intellectual Property” means any type of intellectual
property, including all rights to intellectual property
owned by any Third Party, and including without
limitation, copyrights, trademarks, domain names,
trade dress, trade secrets, techniques, data, inventions,
patents, practices, methods and other confidential
know-how and proprietary technical, business,
research, or development information.
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“K-12 Data” means a collection of PIN Numbers,
names, job titles, course titles, demographic
information and/or contact information of education
industry participants, including institutions and
individuals, covering Kkindergarten through grade
twelve, that is available for use, sale or lease to
Customers or Third Parties.

“K-12 Database” means an education list database
containing K-12 Data (including all data formats, data
configurations, data structures and tables).

“K-12 Data Business” means the development,
maintenance, updating, correction, marketing, lease
and sale of K-12 Data.

“MCH Agreements” means the Acquisition Agreement
between MCH, Inc. and Dun & Bradstreet, Inc., dated
August 12, 2010, including all amendments, exhibits,
attachments, agreements, and schedules, attached as
Confidential Appendix A.

“Monitor” means any monitor appointed by the
Commission pursuant to the relevant provisions of this
Order.

“Net Names Discount” means the maximum
percentage of names purchased by a Third Party for
which the Third Party can receive a credit on the basis
that the names purchased are duplicates of names
already in the possession of such Third Party. For
example, a Net Names Discount of 30% means that a
Third Party who purchased 1000 names can receive
credit for up to 300 duplicate names.

“Person” means any individual, partnership, joint
venture, firm, corporation, association, trust,
unincorporated organization, joint venture, or other
business or government entity, and any subsidiaries,
divisions, groups or affiliates thereof.



156

AA.

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 150

Decision and Order

“PIN Number” means a unique identification number
assigned to an individual institutional record (such as a
record for a school, school district, daycare, college or
library) in a K-12 Database that is used to help
customers track and update particular records in such
database.

“PIN Number Bridge” means the cross-reference file
created by MDR using, in whole or in part,
information obtained through the Acquisition that
relates the PIN Number used by QED to the
corresponding number used by MDR and that is used
by MDR to assist customers in migrating from using
QED PIN Numbers to using MDR PIN Numbers, or
vice versa.

“QED Confidential Business Information” means all
information not in the public domain related to QED’s
K-12 Database and/or the QED K-12 Data Business
Assets except that QED Confidential Business
Information shall not include information a) that is not
required to be divested under this Order, or b) for
which this Order requires divestiture of only a copy of
such information.

“QED Customer” means any Person who purchased or
leased K-12 Data from QED during the twelve (12)
months preceding the Acquisition Date.

“QED Customer Information” means all information
located in the MDR central files and owned by, or in
the possession or control of, MDR that relates to QED
Customers, including, but not limited to:

1. All the data in the former QED Onyx customer
relations management system;

2. Copies of any and all Volume Discount Plans,
Contracts and other agreements between QED and
a Customer; and

3. Copies of all information available through MDR’s
salesforce.com customer relations management
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system relating to a QED Customer who had a
Contract or Volume Discount Plan with QED on,
or within thirty (30) days prior to, the Acquisition
Date.

“QED K-12 Database” means the K-12 Database
acquired by Respondent in connection with the
Acquisition, as maintained as of the Divestiture Date.

“QED K-12 Data Business Assets” means the
following assets:

1.

2.

The QED K-12 Database and all copies thereof;

All Intellectual Property obtained by Respondent
in connection with the Acquisition that QED or
Scholastic, Inc. had used in the K-12 Data
Business;

All software, source code, data and documentation,
and all rights to and copies and tangible
embodiments thereof obtained by Respondent in
connection with the Acquisition that QED or
Scholastic, Inc. had used in the K-12 Data
Business,

Provided, however, that software that can readily
be purchased or licensed from sources other than
MDR and which has not been modified in a
manner material to the use or function thereof
(other than through user preference settings), e.g.,
Microsoft Word, is excluded,

All commercial names, trade names, “doing
business as” (d/b/a) names, registered and
unregistered trademarks and service marks in the
possession or control of Respondent that it
obtained in connection with the Acquisition and
that QED or Scholastic, Inc. had used in the K-12
Data Business;

QED Customer Information; and
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A copy of all amendments, addenda or other
modifications to any Contract, Volume Discount
Plan or other agreement relating, in whole or part,
to the K-12 Data Business that was originally
entered into between QED and a Customer prior to
the Acquisition.

“QED Vendor” means any Third Party who, at any
time during the twelve (12) months preceding the
Acquisition Date, provided services to QED to update,
maintain, edit and/or correct the QED K-12 Data or
QED K-12 Database.

“Relevant Agreement” means

1.

any Contract or Volume Discount Plan identified
in Confidential Appendix E; or

any Contract or Volume Discount Plan that

a. was originally entered into between a Customer
and QED, or

b. is a Renewal of a Contract or Volume Discount
Plan originally entered into between a
Customer and QED, or

c. is a Contract or Volume Discount Plan of the
same type that was in effect between QED and
a Customer on, or within thirty (30) days prior
to, the Acquisition Date (i.e. is a Contract Data
Lease where prior to the Acquisition the
Customer had a Contract Data Lease with
QED), or

d. is with a Customer who did not have a Contract
or Volume Discount Plan with MDR during the
twelve months prior to the Acquisition Date; or

any Volume Discount Plan that is with a Customer
who purchased more than $10,000 of K-12 Data
from QED during the twelve (12) months
preceding the Acquisition Date.
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“Relevant Employee(s)” means:

1. any current or former employee of Respondent
who was an employee of QED or Scholastic, Inc.
on the day prior to the Acquisition Date; or

2. any current or former employee of Respondent
whose job or duties primarily involve or involved
the sale of K-12 Data,

Provided, however, that “Relevant Employee” does
not include the sales management employees who are
identified by job title on Confidential Appendix F,
unless such employees were employees of Scholastic,
Inc. on the day prior to the Acquisition Date.

“Renewal” means an agreement to continue a Contract
or Volume Discount Plan, including all amendments or
modifications thereto, for an additional term beyond
the initial expiration date contained in such Contract or
Volume Discount Plan.

“Revision Protocol” means the protocol described in
Confidential Appendix B for updating and augmenting
the QED K-12 Database.

“Third Party” or “Third Parties” means any Person or
Persons other than Respondent or the Acquirer.

“Volume Discount Plan” means an agreement between
a Customer and provider of K-12 Data that provides
discounts based on annual volume levels of future
purchases or leases of K-12 Data.

1.
Divestiture

IT IS FURTHER ORDERED that:

A.

Not later than five (5) days after the date on which this
Order becomes final, Respondent shall execute the
Divestiture Agreements and shall divest, absolutely
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and in good faith, to the Acquirer the QED K-12 Data
Business Assets in accordance with this Order and the
Divestiture Agreement(s).

Not later than thirty (30) days after the Divestiture
Date, Respondent shall divest, absolutely and in good
faith, to the Acquirer the Augmented QED K-12
Database, and all copies thereof, in accordance with
this Order and the Divestiture Agreement(s).

To the extent Respondent imported or transferred data
from the QED K-12 Database to the MDR K-12
Database after June 1, 2010, Respondent shall purge or
remove such data from the MDR K-12 Database,

Provided, however, that other than as required by this
Paragraph, Respondent shall not be required to purge
or remove any data imported from the QED K-12
Database to the MDR K-12 Database.

Prior to divesting the QED K-12 Data Business Assets,
Respondent shall secure all consents and waivers from
Third Parties that are necessary to permit Respondent
fully to divest the QED K-12 Data Business Assets and
the Augmented QED K-12 Database.

Provided, however, that Respondent may satisfy this
requirement by certifying that the Acquirer has
executed all such agreements directly with each of the
relevant Third Parties.

Until the Augmented QED K-12 Database is fully and
finally delivered to the Acquirer, Respondent shall
maintain and preserve the QED K-12 Data Business
Assets and prevent their deterioration and wasting.

Respondent shall not seek, directly or indirectly,
pursuant to any dispute resolution mechanism
incorporated in any Divestiture Agreement, or in any
agreement related to Respondent’s K-12 Data
Business, a decision the result of which would be
inconsistent with the terms of this Order.
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The purpose of the divestiture of the QED K-12 Data
Business Assets is:

1. to create a viable and effective competitor for the
development, marketing, updating, correction,
lease and sale of K-12 Data who is independent of
the Respondent and is able to provide a range of
data products at least equivalent to those provided
by QED; and

2. to remedy the lessening of competition resulting
from the Acquisition as alleged in the
Commission’s Complaint in a timely and sufficient
manner.

1.
Remedial Relief

IT ISFURTHER ORDERED that

A.

At the request of the Acquirer, Respondent shall take
all steps reasonably necessary to facilitate the ability of
the Acquirer to enter into a contract with a QED
Vendor that is equivalent in terms and scope to the
most recent contract between QED and such QED
Vendor. Such steps shall include, but are not limited
to, modifying any agreement or contract between
Respondent and such QED Vendor that interferes with
the ability of the Acquirer to enter into a contract that
complies with the provisions of this subsection.

For a period lasting until one (1) year after the
Augmented QED K-12 Database is fully and finally
delivered to the Acquirer, Respondent shall provide to
the Acquirer such assistance as is reasonably necessary
to assist the Acquirer in accessing and using the QED
K-12 Data Business Assets and the Augmented QED
K-12 Database, including but not limited to
information, technical assistance, advice, training and
access to personnel and such other assistance as may
be specified in the Divestiture Agreement(s).
Respondent shall provide such assistance at a price
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agreed to by Respondent and the Acquirer and
approved by the Commission as part of the Divestiture
Agreement and within a reasonable time, but in any
case no more than five (5) days, after a request by the
Acquirer,

Provided, however, that nothing in this paragraph shall
require Respondent to acquire new assets or develop
new capabilities in order to fulfill its obligations under
this subsection.

V.
Customers

IT IS FURTHER ORDERED that:

A.

For a period lasting until twenty-one (21) months after
the Augmented QED K-12 Database is fully and
finally delivered to the Acquirer, Respondent shall
permit any Customer to terminate any Relevant
Agreement to which such Customer is a signatory,
upon thirty (30) days written notice stating (1) the
Customer’s intent to terminate the Relevant
Agreement, and (2) that the purpose of the termination
is to consider alternative sources of K-12 Data.
Respondent shall permit such termination without
penalty, forfeiture or other similar charges to such
Customer. Further, with respect to such Relevant
Agreements:

1. with respect to any Volume Discount Plan,
Respondent shall base the discount level for
purchases made pursuant to such agreement on an
annualized purchase volume (i.e., the average
monthly volume purchased by the Customer during
the period prior to termination multiplied by twelve
(12)); and

2. with respect to any Contract, Respondent, in
consultation with the Customer, shall determine the
fair value of products or services already provided
under the Relevant Agreement as of the date of
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termination (“Fair Value”) and either (i) refund any
monies paid by the Customer in excess of the Fair
Value or (ii) invoice the Customer for any monies
due for products and services provided by
Respondent under the Contract prior to the
termination date.  The Fair Value shall be
determined by comparing the products and services
actually received with all products and services to
be provided over the term of the Contract and the
total contract price. If Respondent and Customer
have not agreed on the Fair Value within five
business (5) days of the Customer notifying
Respondent of the termination of the Contract, then
the Monitor shall determine, within seven (7) days,
the Fair Value, which shall be binding upon
Respondent.

No later than thirty (30) days after the Augmented K-
12 Database is fully and finally delivered to the
Acquirer:

1. Respondent shall notify all Customers who have a
Relevant Agreement of their rights under this
Order and offer each such Customer the
opportunity to terminate any Relevant Agreement
with Respondent (“Termination Notice Date”); and

2. Respondent shall send written notification in the
form of the letter attached as Appendix D, with a
copy of, or link on the Commission website to, this
Order and the Complaint, by certified mail with
return receipt requested to the person designated in
the Relevant Agreement to receive notices from
Respondent or, if no such person has been
designated, the Chief Executive Officer or General
Counsel of the Customer. Respondent shall keep a
file of such return receipts for two (2) years after
the Divestiture Date.
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Respondent shall not directly or indirectly:

1. Require any Customer to make or pay any payment
(other than any amount determined in Paragraph
IV.A. in this Order), penalty, or charge for, or
provide any consideration in relation to, or
otherwise deter, the exercise of the option to
terminate and end a Relevant Agreement as
provided for in the Order; or

2. Retaliate against or take any action adverse to the
economic interests of any Customer that exercises
its rights under this Order,

Provided however, that Respondent shall retain its
right to enforce, or seek judicial remedies for breaches
of contracts, based upon rights or causes of action that
accrued prior to the exercise by a Customer of its
option to terminate a Relevant Agreement with
Respondent, and

Provided further, however, that nothing in this
provision shall prevent Respondent from competing
for any customer in its ordinary course of business.

Respondent shall, at no cost, facilitate the ability of a
Customer who terminates a Relevant Agreement to
convert from using MDR PIN Numbers to using QED
PIN Numbers (“Converting Customer”) by i) licensing
and delivering to the Converting Customer the PIN
Number Bridge, and ii) providing the information and
assistance reasonably necessary to enable the
Converting Customer to use the bridge for the purpose
and period of time described in this subsection. Such
license shall have a term of one-hundred eighty (180)
days following the termination of the Relevant
Agreement, and shall permit the Converting Customer
to continue to use the MDR PIN Numbers for the
purpose of converting to QED PIN Numbers,
notwithstanding any restrictions to the contrary in any
other agreement between the Converting Customer and
MDR.
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E. After Respondent’s obligations under Paragraph 1V.D.
of this Order are completed, Respondent shall destroy
and no longer use the PIN Number Bridge.

F. For a period lasting until twenty-one (21) months after
the Augmented QED K-12 Database is fully and
finally delivered to the Acquirer, Respondent shall
offer all Third Parties placing orders for K-12 Data
with Respondent a Net Names Discount no smaller
than thirty percent (30%) with respect to direct mail
addresses and electronic mail addresses obtained from
the Acquirer.

V.
Employees

IT IS FURTHER ORDERED that:

A. For a period lasting until one (1) year after the
Divestiture Date:

1. Respondent shall, within ten (10) days of a request
by the Acquirer, provide the following information
to the Acquirer (to the extent permitted by
applicable law and to the extent that Respondent
has such information) regarding any Relevant
Employee:

a. the date of hire and effective service date;
b. job title or position held,;

c. a specific description of the Relevant
Employee’s responsibilities related to the K-12
Data Business; provided, however, in lieu of
this description, Respondent may provide the
employee’s most recent performance appraisal;

d. the base salary or current wages;

e. the most recent bonus paid, aggregate annual
compensation and current target or guaranteed
bonus, if any;
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f. employment status (i.e., active or on leave or
disability; full-time or part-time);

g. any other material terms and conditions of
employment in regard to such employee that
are not otherwise generally available to
similarly situated employees; and

h. copies of all employee benefit plans and
summary plan descriptions (if any) applicable
to the relevant employees.

2. Respondent shall not interfere with the ability of
the Acquirer to solicit, interview or hire any
Relevant Employee and shall remove any
impediments within the control of Respondent that
may deter any Relevant Employee from accepting
employment with the Acquirer, including without
limitation, any non-compete or non-disclosure
provisions of any employment or other contracts.
Respondent shall not make any counteroffer to a
Relevant Employee who has received a written
offer of employment from the Acquirer,

Provided, however, that Respondent shall not be
required to release any Relevant Employee from
restrictions i) imposed by a Third Party on the
disclosure or use of information provided to
Respondent by such Third Party, or ii) on
disclosure of confidential information regarding
Respondent that is not related to the K-12 Data
Business, the QED K-12 Data Business Assets or
the Augmented QED K-12 Database.

For a period lasting until two (2) years after the
Divestiture Date, Respondent shall not solicit or
otherwise attempt to induce any employee hired by the
Acquirer to terminate his or her employment
relationship with the Acquirer,

Provided, however, that Respondent may i) hire any
Relevant Employee whose employment has been
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terminated by the Acquirer or who independently
applies for employment with Respondent, as long as
such employee was not solicited in violation of the
non-solicitation requirements contained herein; ii)
advertise for employees in newspapers, trade
publications or other media not targeted specifically at
Relevant Employees; or iii) hire a Relevant Employee
who contacts Respondent on his or her own initiative
without any direct or indirect solicitation or
encouragement from Respondent.

VI.
Confidentiality

IT ISFURTHER ORDERED that

A.

Respondent shall not use, disclose or convey any QED
Confidential Business Information, directly or
indirectly, to any Third Party, except that Respondent
may disclose QED Confidential Business Information
to the Acquirer or Persons specifically authorized by
the Acquirer to receive such information,

Provided, however, that nothing in this agreement shall
prohibit Respondent from using or disclosing any QED
Confidential Business Information licensed by
Respondent through the Divestiture Agreement(s).

Within thirty (30) days of the Divestiture Date,
Respondent shall provide written notice of the
restrictions on the disclosure and use of QED
Confidential Business Information contained in this
Order to all employees who had access to QED
Confidential Business Information obtained in
connection with the Acquisition. Respondent shall
provide such written notice by electronic mail with
return receipt requested or similar transmission, and
keep a file of such receipts for one (1) year after the
Divestiture Date.
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VII.
Monitor

IT ISFURTHER ORDERED that:

A

The Commission may appoint a Monitor to assure that
Respondent  expeditiously — complies  with  all
obligations and performs all responsibilities required
by this Order.

The Commission appoints Richard Casabonne as
Monitor and approves the Monitor Agreement between
Mr. Casabonne and Respondent, attached as Appendix
C.

Respondent shall facilitate the ability of the Monitor to
comply with the duties and obligations set forth in this
Order, and shall take no action that interferes with or
hinders the  Monitor’s authority, rights or
responsibilities as set forth in this Order or any
agreement between the Monitor and Respondent.

The Monitor’s duties and responsibilities shall include
the following:

1. the Monitor shall act in a fiduciary capacity for the
benefit of the Commission;

2. the Monitor shall have the power and authority to
monitor Respondent’s compliance with Paragraphs
Il through VI of the Order, and shall exercise such
power and authority and carry out his or her duties
and responsibilities in a manner consistent with the
purposes of the Order and in consultation with the
Commission including, but not limited to, the
determinations required in Paragraph 1V.A.2, and
monitoring the augmentation and updating of the
QED K-12 Database pursuant to the Revision
Protocol,

3. the Monitor shall, in his or her sole discretion,
consult with Third Parties in the exercise of his or
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her duties under this Order or any agreement
between the Monitor and Respondent; and

the Monitor shall evaluate the reports submitted to
the Commission by Respondent pursuant to the
Order and the Consent Agreement, and within
thirty (30) days from the date the Monitor receives
a report, report in writing to the Commission
concerning performance by Respondent of its
obligations under Paragraphs Il through VI of the
Order.

Respondent shall grant and transfer to the Monitor, and
such Monitor shall have, all rights, powers, and
authority necessary to carry out the Monitor’s duties
and responsibilities, including but not limited to the
following:

1.

3.

Respondent shall cooperate with any reasonable
request of the Monitor and shall take no action to
interfere with or impede the Monitor's ability to
monitor Respondent’s compliance with Paragraphs
Il through V1 of the Order;

subject to any demonstrated legally recognized
privilege, Respondent shall provide the Monitor
full and complete access to Respondent’s
personnel, books, documents, records kept in the
ordinary course of business, facilities and technical
information, and such other relevant information as
the Monitor may reasonably request, related to
Respondent’s compliance with its obligations
under Paragraphs Il through VI of the Order;

within five days of submitting a report required by
this Order or the Consent Agreement to the
Commission, Respondent shall deliver a copy of
such report to the Monitor;

the Monitor shall serve, without bond or other
security, at the expense of Respondent, on such
reasonable and customary terms and conditions to
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which the Monitor and Respondent agree and that
the Commission approves;

5. the Monitor shall have authority to employ, at the
expense of Respondent, such consultants,
accountants, attorneys and other representatives
and assistants as are reasonably necessary to carry
out the Monitor’s duties and responsibilities;

6. Respondent shall indemnify the Monitor and hold
the Monitor harmless against any losses, claims,
damages, liabilities, or expenses arising out of, or
in connection with, the performance of the
Monitor’s duties, including all reasonable fees of
counsel and other reasonable expenses incurred in
connection with the preparations for, or defense of,
any claim, whether or not resulting in any liability,
except to the extent that such losses, claims,
damages, liabilities, or expenses result from gross
negligence, willful or wanton acts, or bad faith by
the Monitor; and

7. Respondent may require the Monitor and each of
the Monitor’s consultants, accountants, attorneys
and other representatives and assistants to sign a
customary confidentiality agreement,

Provided, however, that such agreement shall not
restrict the Monitor from providing any
information to the Commission or require the
Monitor to report to Respondent the substance of
communications to or from the Commission or the
Acquirer.

The Commission may, among other things, require the
Monitor and each of the Monitor’s consultants,
accountants, attorneys and other representatives and
assistants to sign an appropriate confidentiality
agreement related to Commission materials and
information received in connection with the
performance of the Monitor’s duties.
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The Monitor shall serve until the termination of all
Respondent’s obligations under Paragraphs Il through
VI of the Order.

If the Commission determines that the Monitor has
ceased to act or failed to act diligently, the
Commission may appoint a substitute Monitor. The
Commission shall select the substitute Monitor, subject
to the consent of Respondent, which consent shall not
be unreasonably withheld. If Respondent has not
opposed, in writing, including the reasons for
opposing, the selection of any proposed substitute
Monitor within ten (10) days after notice by the staff
of the Commission to Respondent of the identity of
any proposed substitute Monitor, Respondent shall be
deemed to have consented to the selection of the
proposed substitute Monitor.

The Commission may on its own initiative, or at the
request of the Monitor, issue such additional orders or
directions as may be necessary or appropriate to assure
compliance with the requirements of the Order.

A Monitor appointed pursuant to this Order may be the
same Person appointed as the Divestiture Trustee
pursuant to the relevant provisions of this Order.

VIII.
Divestiture Trustee

IT IS FURTHER ORDERED that:

A

If Respondent has not fully complied with the
obligations to assign, grant, license, divest, transfer,
deliver or otherwise convey relevant assets as required
by this Order, the Commission may appoint a
Divestiture Trustee to assign, grant, license, divest,
transfer, deliver or otherwise convey the assets
required to be assigned, granted, licensed, divested,
transferred, delivered or otherwise conveyed pursuant
to each of the relevant Paragraphs in a manner that
satisfies the requirements of each such Paragraph. In
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the event that the Commission or the Attorney General
brings an action pursuant to 85(1) of the Federal Trade
Commission Act, 15 U.S.C. 845(1), or any other statute
enforced by the Commission, Respondent shall
consent to the appointment of a Divestiture Trustee in
such action to assign, grant, license, divest, transfer,
deliver or otherwise convey the relevant assets.
Neither the appointment of a Divestiture Trustee nor a
decision not to appoint a Divestiture Trustee under this
Paragraph shall preclude the Commission or the
Attorney General from seeking civil penalties or any
other available relief, including a court-appointed
Divestiture Trustee, pursuant to 85(1) of the Federal
Trade Commission Act, or any other statute enforced
by the Commission, for any failure by Respondent to
comply with this Order.

The Commission shall select the Divestiture Trustee,
subject to the consent of the Respondent, which
consent shall not be unreasonably withheld. The
Divestiture Trustee shall be a Person with experience
and expertise in acquisitions and divestitures. If
Respondent has not opposed, in writing, including the
reasons for opposing, the selection of any proposed
Divestiture Trustee within ten (10) days after notice by
the staff of the Commission to Respondent of the
identity of any proposed Divestiture Trustee,
Respondent shall be deemed to have consented to the
selection of the proposed Divestiture Trustee.

Not later than ten (10) days after the appointment of a
Divestiture Trustee, Respondent shall execute a trust
agreement that, subject to the prior approval of the
Commission, transfers to the Divestiture Trustee all
rights and powers necessary to permit the Divestiture
Trustee to effect the divestiture required by this Order.

If a Divestiture Trustee is appointed by the
Commission or a court pursuant to this Paragraph,
Respondent shall consent to the following terms and
conditions regarding the Divestiture Trustee’s powers,
duties, authority, and responsibilities:
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1. subject to the prior approval of the Commission,
the Divestiture Trustee shall have the exclusive
power and authority to assign, grant, license,
divest, transfer, deliver or otherwise convey the
assets that are required by this Order to be
assigned, granted, licensed, divested, transferred,
delivered or otherwise conveyed,;

2. the Divestiture Trustee shall have one (1) year
from the date the Commission approves the trust
agreement described herein to accomplish the
divestiture, which shall be subject to the prior
approval of the Commission. If, however, at the
end of the one (1) year period, the Divestiture
Trustee has submitted a plan of divestiture or
believes that the divestiture can be achieved within
a reasonable time, the divestiture period may be
extended by the Commission; provided, however,
the Commission may extend the divestiture period
only two (2) times;

3. subject to any demonstrated legally recognized
privilege, the Divestiture Trustee shall have full
and complete access to the personnel, books,
records and facilities related to the relevant assets
that are required to be assigned, granted, licensed,
divested, delivered or otherwise conveyed by this
Order and to any other relevant information, as the
Divestiture Trustee may request. Respondent shall
develop such financial or other information as the
Divestiture Trustee may request and shall
cooperate  with  the  Divestiture  Trustee.
Respondent shall take no action to interfere with or
impede the Divestiture Trustee’s accomplishment
of the divestiture. Any delays in divestiture caused
by Respondent shall extend the time for divestiture
under this Paragraph in an amount equal to the
delay, as determined by the Commission or, for a
court-appointed Divestiture Trustee, by the court;

4. the Divestiture Trustee shall use commercially
reasonable efforts to negotiate the most favorable
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price and terms available in each contract that is
submitted to the Commission, subject to
Respondent’s  absolute and  unconditional
obligation to divest expeditiously and at no
minimum price. The divestiture shall be made in
the manner and to an Acquirer as required by this
Order,

Provided, however, if the Divestiture Trustee
receives bona fide offers from more than one
acquiring entity, and if the Commission determines
to approve more than one such acquiring entity, the
Divestiture Trustee shall divest to the acquiring
entity selected by Respondent from among those
approved by the Commission, and,

Provided further, however, that Respondent shall
select such entity within five business (5) days
after receiving notification of the Commission’s
approval,

the Divestiture Trustee shall serve, without bond or
other security, at the cost and expense of
Respondent, on such reasonable and customary
terms and conditions as the Commission or a court
may set. The Divestiture Trustee shall have the
authority to employ, at the cost and expense of
Respondent, such consultants, accountants,
attorneys, investment bankers, business brokers,
appraisers, and other representatives and assistants
as are necessary to carry out the Divestiture
Trustee’s duties and responsibilities. The
Divestiture Trustee shall account for all monies
derived from the divestiture and all expenses
incurred. After approval by the Commission of the
account of the Divestiture Trustee, including fees
for the Divestiture Trustee’s services, all remaining
monies shall be paid at the direction of
Respondent, and the Divestiture Trustee’s power
shall be terminated. The compensation of the
Divestiture Trustee shall be based at least in
significant part on a commission arrangement
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contingent on the divestiture of all of the relevant
assets that are required to be divested by this
Order;

Respondent shall indemnify the Divestiture Trustee
and hold the Divestiture Trustee harmless against
any losses, claims, damages, liabilities, or expenses
arising out of, or in connection with, the
performance of the Divestiture Trustee’s duties,
including all reasonable fees of counsel and other
expenses incurred in connection with the
preparation for, or defense of, any claim, whether
or not resulting in any liability, except to the extent
that such losses, claims, damages, liabilities, or
expenses result from gross negligence, willful or
wanton acts, or bad faith by the Divestiture
Trustee;

the Divestiture Trustee shall have no obligation or
authority to operate or maintain the relevant assets
required to be divested by this Order,

Provided, however, that the Divestiture Trustee
appointed pursuant to this Paragraph may be the
same Person appointed as Monitor pursuant to the
relevant provisions of this Order;

the Divestiture Trustee shall report in writing to
Respondent and to the Commission every sixty
(60) days concerning the Divestiture Trustee’s
efforts to accomplish the divestiture; and

Respondent may require the Divestiture Trustee
and each of the Divestiture Trustee’s consultants,
accountants, attorneys and other representatives
and assistants to sign a customary confidentiality
agreement,

Provided, however, such agreement shall not
restrict the Divestiture Trustee from providing any
information to the Commission.
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If the Commission determines that a Divestiture
Trustee has ceased to act or failed to act diligently, the
Commission may appoint a substitute Divestiture
Trustee in the same manner as provided in this
Paragraph.

The Commission or, in the case of a court-appointed
Divestiture Trustee, the court, may on its own
initiative or at the request of the Divestiture Trustee
issue such additional orders or directions as may be
necessary or appropriate to accomplish the divestiture
required by this Order.

IX.
Incorporation of Divestiture Agreement

IT IS FURTHER ORDERED that:

A.

Each Divestiture Agreement, if approved by the
Commission, shall be incorporated by reference into
this Order and made a part hereof. Further, nothing in
any Divestiture Agreement shall limit or contradict, or
be construed to limit or contradict, the terms of this
Order, it being understood that nothing in this Order
shall be construed to reduce any rights or benefits of
an Acquirer or to reduce any obligations of
Respondent under a Divestiture  Agreement.
Respondent shall comply with the terms of each
Divestiture Agreement, and a breach by Respondent of
any term of a Divestiture Agreement shall constitute a
violation of this Order. To the extent that any term of
a Divestiture Agreement conflicts with a term of this
Order such that Respondent cannot fully comply with
both, Respondent shall comply with the term of this
Order.

Respondent shall include in each Divestiture
Agreement a specific reference to this Order, the
remedial purposes thereof, and provisions to reflect the
full scope and breadth of Respondent’s obligations to
the Acquirer pursuant to this Order.
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Between the date the Commission grants approval of a
Divestiture Agreement and the Divestiture Date,
Respondent shall not modify or amend any material
term of any Divestiture Agreement without the prior
approval of the Commission. Further, any failure to
meet any material condition precedent to closing
(whether waived or not) shall constitute a violation of
this Order.

After the Divestiture Date and during the term of each
Divestiture Agreement, Respondent shall provide
written notice to the Commission not more than five
(5) days after any modification (material or otherwise)
of the Divestiture Agreement. Further, Respondent
shall seek Commission approval of such modification
(material or otherwise) within ten (10) days of filing
such notification. If the Commission denies approval,
the Commission will notify Respondent and
Respondent  shall  expeditiously  rescind  the
modification or make such other changes as are
required by the Commission.

X.
Reporting and Inspection

IT IS FURTHER ORDERED that

A.

Respondent shall submit to the Commission a verified
written report setting forth in detail the manner and
form in which it intends to comply, is complying, and
has complied with this Order:

1. Within thirty (30) days after the date this Order
becomes final and every thirty (30) days thereafter
until Respondent has complied with the obligations
of Paragraphs I1.A through E of this Order;

2. Six (6) months after the date this Order becomes
final; and
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3. On the first anniversary of the date on which the
Order becomes final, and annually for three (3)
years, thereafter.

For purposes of determining or securing compliance
with this Order, and subject to any legally recognized
privilege, and upon written request and upon five (5)
days’ notice to Respondent made to its principal
United States offices, registered office of its United
States subsidiary, or its headquarters address,
Respondent shall, without restraint or interference,
permit any duly authorized representative of the
Commission:

1. access, during business office hours of Respondent
and in the presence of counsel, to all facilities and
access to inspect and copy all books, ledgers,
accounts, correspondence, memoranda and all
other records and documents in the possession or
under the control of Respondent related to
compliance with this Order, which copying
services shall be provided by Respondent at the
request of the authorized representative(s) of the
Commission and at the expense of the Respondent;
and

2. to interview officers, directors, or employees of
Respondent, who may have counsel present,
regarding such matters.

XI.
Notice of Dissolution

IT IS FURTHER ORDERED that Respondent shall notify
the Commission at least thirty (30) days prior to:

A.

B.

any proposed dissolution of Respondent; or

any proposed acquisition, merger or consolidation of
Respondent; or

any other change in Respondent, including without
limitation, assignment and the creation or dissolution
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of subsidiaries, if such change may affect compliance
obligations arising out of this Order.

XI1I.
Termination

IT IS FURTHER ORDERED that this Order shall terminate
on September 10, 2020.

By the Commission.
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CONFIDENTIAL APPENDIX A
ACQUIRER AGREEMENTS

[Redacted From the Public Record Version,
But Incorporated By Reference]
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CONFIDENTIAL APPENDIX B
REVISION PROTOCOL

[Redacted From the Public Record Version,
But Incorporated By Reference]
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APPENDIX C

MONITOR AGREEMENT
[Redacted Public Version]

This Monitor Agreement (“Monitor Agreement”), entered into
this 9th day of August 2010, between The Dun & Bradstreet
Corporation (“Respondent”) and Richard Casabonne (“Mr.
Casabonne”) provides as follows:

WHEREAS, the Staff of the United States Federal Trade
Commission (the “Commission”), in In the Matter of The Dun &
Bradstreet Corporation and Respondent have agreed to an
Agreement Containing Consent Order (“Consent Agreement”),
incorporating a Decision and Order (“Order”) with Respondent,
which, among other things, requires Respondent to divest or
transfer certain defined assets pursuant to the Acquisition
Agreement between Respondent and MCH, Inc. (“Acquirer”) and
those ancillary agreements referenced therein (collectively, the
“Remedial Agreement”), and provides for the appointment of a
Monitor to ensure that Respondent complies with its obligations
under the Order and the Remedial Agreement;

WHEREAS, the staff of the Commission may appoint Mr.
Casabonne as such monitor (the “Monitor”) pursuant to the Order
to monitor Respondent’s compliance with the terms of the Order
and with the Remedial Agreement referenced in the Order, and
Mr. Casabonne has consented to such appointment;

WHEREAS, the Staff of the Commission on July 30, 2010,
notified Respondent of selection of Mr. Casabonne as the
Monitor, and Respondent agreed to the selection of Mr.
Casabonne, and is executing this Monitor Agreement that, subject
to the prior approval of the Commission, confers on the Monitor
all rights and powers necessary to permit the Monitor to monitor
Respondent’s compliance with the relevant requirements of the
Order in a manner consistent with the purpose of the Order;

WHEREAS, this Monitor Agreement, although executed by
the Monitor and Respondent is not effective for any purpose,
including but not limited to imposing rights and responsibilities
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on Respondent or the Monitor under the Order, until it has been
approved by the Commission; and

WHEREAS, the parties to this Monitor Agreement intend to
be legally bound; NOW, THEREFORE, the parties agree as
follows:

(1) Capitalized terms used herein and not specifically defined
herein shall have the respective definitions given to them in the
Order.

(2) The Monitor shall have all of the powers, responsibilities and
protections conferred upon the Monitor by the Order.

(3) Respondent hereby agrees that Respondent will fully comply
with all terms of the Order requiring it to confer its rights, powers,
authority and privileges upon the Monitor, or to impose upon
itself any duties or obligations with respect to the Monitor, to
enable the Monitor to perform the duties and responsibilities of
the Monitor thereunder.

(4) Respondent further agrees that:

a) it will use commercially reasonable best efforts to provide
the Monitor with prompt notification of significant meetings,
including date, time and venue, scheduled after the execution
of this Monitor agreement, relating to the Remedial
Agreement and such meetings may be attended by the Monitor
or his representative, at the Monitor’s option, or at the request
of the Commission or staff of the Commission;

b) it will provide the Monitor the minutes of the above-
referenced meetings as soon as practicable and, in any event,
not later than those minutes are available to any employee of
the Respondent;

c) it will provide the Monitor with electronic or hard copies,
as may be appropriate, of all reports submitted to the
Commission pursuant to the Order, simultaneous with the
submission of such reports to the Commission, for the
duration of the Monitor’s term under this Monitor Agreement;
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d) it will, subject to any demonstrated legally recognized
privilege, grant the Monitor full and complete access to
Respondent’s personnel, books, documents, records kept in
the normal course of business, facilities and technical
information, and such other relevant information as the
Monitor may reasonably request, related to Respondent’s
compliance with their obligations under the Order, including
but not limited to, their obligations related to the relevant
assets; and

e) it will cooperate with any reasonable request of the
Monitor and shall take no action to interfere with or impede
the Monitor’s ability to monitor Respondent’s compliance
with the Order.

(5) Respondent shall promptly notify the Monitor of any
significant written or oral communication that occurs after the
date of this Monitor Agreement between the Commission and the
Respondent related to the Remedial Agreement, together with
copies of such communications.

(6) The Monitor shall serve, without bond or other security, at the
expense of Respondent on such reasonable and customary terms
and conditions as the Commission may set. The monitor shall
have authority to employ, at the expense of Respondent, such
consultants, accountants, attorneys and other representatives and
assistants as are reasonably necessary to carry out the Monitor’s
duties and responsibilities.

(7) Respondent shall pay Monitor in accordance with the fee
schedule attached hereto as Confidential Appendix A, for all
reasonable time spent in the performance of the Monitor’s duties
and responsibilities, including all monitoring activities, all work
in connection with the negotiation and preparation of this Monitor
Agreement, all work in the nature of final reporting and file
closure, and all reasonable and necessary travel time.

a) In addition, Respondent will pay (i) all out-of-pocket
expenses reasonably incurred by the Monitor in the
performance of the Monitor’s duties and responsibilities,
including any telephone calls and auto, train or air travel in the
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performance of the Monitor’s duties, and (ii) all fees and
disbursements reasonably incurred by such consultants,
accountants, attorneys and other representatives and assistants
as are reasonably necessary to carry out the Monitor’s duties
and responsibilities.

b) The Monitor shall have full and direct responsibility for
compliance with all applicable laws, regulations and
requirements pertaining to work permits, income and social
security  taxes, unemployment insurance,  worker’s
compensation, disability insurance, and the like.

(8) The Monitor shall maintain the confidentiality of all
information provided to the Monitor by Respondent. Such
information shall be used by the Monitor only in connection with
the performance of the Monitor’s duties pursuant to this Monitor
Agreement. Such information shall not be disclosed by the
Monitor to any third party other than:

a) persons employed by, or working with the Monitor under
this Monitor Agreement, in which case and such persons shall
be informed and agree in writing to abide by the
confidentiality obligations applicable to the Monitor, in
accordance with Paragraph 12 below, or

b) persons employed at the Commission and working on this
matter;

c) other persons if consented to by Respondent.

(9) The Monitor shall maintain a record and inform the
Commission of all persons (other than representatives of the
Commission) to whom confidential information related to this
Monitor Agreement has been disclosed.

(10) The Monitor shall act in a fiduciary capacity for the
benefit of the Commission.

(11) Upon termination of the Monitor’s duties under this
Monitor Agreement, the Monitor shall promptly return to the
Respondent all materials provided to the Mon