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UNITED STATES OF AMERICA

FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of
Dr. Scott Shell, DVM Docket No. 9439

Appellant.

N N N N N N N’

ORDER (1) DISMISSING HIWU’S APPLICATION FOR REVIEW AND
(2) DENYING DR. SHELL’S MOTION TO STRIKE AS MOOT

I

On October 18, 2024, Dr. Scott Shell and the Horseracing Integrity and Welfare Unit
(“HIWU”) each filed an Application for Review of the civil sanctions imposed against Dr. Shell
(“Application for Review”) by the Horseracing Integrity and Safety Authority (the “Authority”).
The sanctions were imposed by the Authority pursuant to a decision by an arbitrator (“the
Decision”) that found Dr. Shell violated Rule 3214(a) of the Authority’s Anti-Doping and
Medication Control (“ADMC”’) Program by possessing a banned substance.

On October 28, 2024, Dr. Shell and HIWU each filed responses to the other’s
Application for Review. Also on October 28, 2024, the Authority filed a response in support of
HIWU’s Application for Review and filed a response to Dr. Shell’s Application for Review. That
same day, Dr. Shell filed a Motion to Strike HIWU’s Application for Review and the Authority’s
response in support, contending that HIWU lacks standing to seek review of the Authority’s
sanctions by an Administrative Law Judge (“ALJ”) of the Federal Trade Commission (“FTC” or
“Commission”).

On October 29, 2024, the presiding ALJ ordered HIWU and the Authority each to file a
response to Dr. Shell’s Motion to Strike, and to affirmatively demonstrate their right to ALJ
review of a civil sanction imposed by the Authority. The October 29 Order also allowed
Dr. Shell to file a reply brief, and stayed proceedings on both Applications for Review, pending
resolution of the jurisdictional question. On November 12, 2024, HIWU and the Authority each
filed a response to Dr. Shell’s Motion to Strike, and Dr. Shell’s reply followed on November 19,
2024.

For the reasons set forth below, HIWU’s Application for Review is DISMISSED.
Accordingly, Dr. Shell’s Motion to Strike is DENIED AS MOOT. The stay of proceedings on
Dr. Shell’s Application for Review is LIFTED.
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II.

By way of background, HIWU is an agency created for the purpose of investigating and
enforcing the ADMC Program on behalf of the Authority, pursuant to the Horseracing Integrity
and Safety Act of 2020 (“HISA”), 15 U.S.C. §§ 3051-3060, and its implementing regulations
(“HISA Rules”). 15 U.S.C. § 3055(c)(4)(B); HISA Rule 3010(e) (stating that the ADMC
Program will be implemented and enforced on behalf of the Authority by an agency known as
HIWU), (H)(5).! HIWU is responsible for charging violations of the ADMC Program, which are
then adjudicated on behalf of the Authority pursuant to arbitration procedures. 15 U.S.C.

§ 3055(c)(4)(B); HISA Rule 7000, et seq. The adjudication determines whether the charged
violation occurred and, if so, determines an appropriate sanction pursuant to the HISA Rules.
HISA Rules 7340, 7350. Once a decision is issued pursuant to these procedures, the Authority is
legally bound to impose the civil sanctions determined. HISA Rules 3010(f)(8), 3710(a). The
sanctions are subject to ALJ review upon application by the Commission or a “person aggrieved”
by the sanctions, pursuant to 16 C.F.R. § 1.146.

In his Motion to Strike, Dr. Shell argues that neither HISA nor the rules promulgated by
the FTC for its oversight of the Authority (“FTC Rules”) permit either HIWU or the Authority to
seek ALJ review of sanctions imposed by the Authority. Dr. Shell argues that HISA and the FTC
Rules only allow for ALJ review upon application by the Commission or a “person aggrieved”
by the sanctions, and that a proper reading of the statute and rules demonstrates that only the
person subject to the sanctions, and not HIWU or the Authority, can be considered a “person
aggrieved” by the sanctions. Dr. Shell argues that to read the statute and FTC Rules to permit
HIWU or the Authority to qualify as a “person aggrieved” would be illogical, based on the plain
language and context of HISA and the FTC Rules and would lead to absurd outcomes, including
due process violations.

HIWU argues that the arbitrator erred in the Decision by: (1) determining that the period
of ineligibility imposed on Dr. Shell should run concurrently with a sanction that he is serving
for a separate violation regarding the administration of a banned substance, in contravention of
the HISA Rules; and (2) treating the possession of four banned substances as a single antidoping
rule violation, in contravention of the HISA Rules. HIWU contends that it has standing as a
“person aggrieved” within the meaning of HISA and the FTC Rules based on its interest in the
correct application of the HISA Rules, arising out of its HISA mandate.

In its response in support of HIWU’s Application for Review, the Authority argues that
the Decision is erroneous and that it undermines the predictability and reliability of future
outcomes under the ADMC Program. In its response to Dr. Shell’s Motion to Strike, the
Authority states that although HIWU enforces the ADMC Program on behalf of the Authority,
during the arbitration the Authority is considered only an “interested party” and it is legally
bound to impose the civil sanctions that are determined by the arbitrator, with no discretion to
modify the arbitrator’s decision. Therefore, the Authority requests that HIWU’s Application for
Review be heard in order to correct an improper decision that would otherwise stand.

! See 88 Fed. Reg. 5070, 5073 (Jan. 26, 2023) (FTC Notice of HISA Proposed Rule and Request for Comment)
(explaining that the ADMC “Protocol will be implemented and enforced on behalf of the Authority by . . . the
Horseracing Integrity and Welfare Unit” which was created for this purpose).

2
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II1.
A. HISA Language

The starting point in construing a statute is to examine the language of the statute itself.
Bartenwerfer v. Buckley, 598 U.S. 69, 74 (2023). Section 3058(b)(1) of HISA provides that a
civil sanction imposed by the Authority is subject to de novo review by an FTC ALJ “on
application by the [Federal Trade] Commission or a person aggrieved by the civil sanction . . . .
15 U.S.C. § 3058(b)(1). Nowhere in the statute is HIWU (or the Authority) given the right to
obtain ALJ review of an arbitrator’s Decision or imposed sanctions. In contrast, the World Anti-
Doping Agency (“WADA”) Code, upon which the ADMC Program is in part modeled,?
expressly grants WADA the “right to appeal” adjudicative decisions “to the [Court of Arbitration
for Sport].” WADA Code 13.2.3. When a statute does not include agencies within the category of
“person adversely affected or aggrieved,” the conclusion “[t]hat an agency in its governmental
capacity is not ‘adversely affected or aggrieved’ is strongly suggested . . . .” Director, Office of
Worker's Comp. Programs v. Newport News Shipbuilding & Dry Dock Co., 514 U.S. 122, 129
(1995). In that same vein, there is a presumption that “when an agency in its governmental
capacity is meant to have standing, Congress says so.” Id. (emphasis in original).

2

B. Language in the HISA Rules

“[1]t is a common tool of statutory construction to consider what words or phrases mean
in nearby statute sections or related regulations.” Barry v. McDonough, 101 F.4th 1348, 1355
(Fed. Cir. 2024) (internal quotations omitted). In that regard, the FTC Rules regarding the review
of sanctions imposed under HISA are relevant in determining the meaning of a “person
aggrieved by the civil sanction.” FTC Rule 1.146(a), Review of Civil Sanction by an ALJ,
requires that an application for ALJ review always “be served on the Authority.” 16 C.F.R.
§ 1.146(a). This language strongly suggests that the phrase “person aggrieved” refers to the
person subject to the sanction, not HIWU or the Authority; otherwise, the rule would permit
HIWU to file an appeal without providing any notice to the person subject to the sanction, which
would amount to a violation of procedural due process. See Dusenbery v. United States, 534 U.S.
161, 167 (2002) (explaining that procedural due process requires notice and an opportunity to be
heard). In addition, the requirement of service on the Authority of its own application for review
nonsensically results in the Authority or HIWU serving its own agency or itself, respectively.
“[TJo construe statutes so as to avoid results glaringly absurd, has long been a judicial function.”
Armstrong Paint & Varnish Works v. Nu-Enamel Corp., 305 U.S. 315, 333 (1938); see United
States v. Turkette, 452 U.S. 576, 580 (1981).

FTC Rule 1.146(a)(1) further provides: “Within 10 days of being served with the
application, the Authority may file a response limited to no more than 1,000 words stating the
reasons the sanction should be upheld and whether an evidentiary hearing conducted by the
Administrative Law Judge is either unnecessary, or necessary to supplement or to contest facts in
the record found by the Authority.” (emphasis added). The Rule thus contemplates the
Authority’s role only as the one defending and seeking to uphold the sanctions imposed, not
contesting the sanctions as a “person aggrieved.” Additionally, if HIWU or the Authority were

2 See 88 Fed. Reg. 5070 (Jan. 26, 2023).
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deemed to be a “person aggrieved” by sanctions, then the person actually subject to the sanctions
would not be permitted to file a response, because the Rule allows only the Authority to do so.
Interpreting FTC Rule 1.146(a) to include HIWU or the Authority as a “person aggrieved” by the
sanction would therefore lead to an absurd result, which should be avoided. Armstrong Paint &
Varnish Works, 305 U.S. at 333.

Furthermore, the regulatory history of the HISA Rules also supports the conclusion that
the phrase “person aggrieved” refers to the person subject to the sanction, rather than to HIWU
or the Authority. In the October 4, 2022 publication on Procedures for Review of Final Civil
Sanctions Imposed under HISA, the FTC explained that an ALJ conducts de novo review of a
final civil sanction imposed by the Authority “when an application for review [is] filed either by
the Commission or by the person subject to the sanction. . . .” 87 Fed. Reg. 60077 (Oct. 4, 2022)
(emphasis added). Moreover, in contrast to the FTC Rules regarding an application for review
before an ALJ, the FTC Rules regarding an application for review of an ALJ decision explicitly
provide that “/t/he Authority or a person aggrieved by the decision of the Administrative Law
Judge under § 1.146 may petition the Commission for review of such decision.” 16 C.F.R.

§ 1.147(b)(1) (emphasis added). This provision, explicitly allowing the Authority to seek review
of an ALJ decision, further supports the conclusion that, had it been intended for the Authority or
HIWU to be able to file an application for review before the ALJ, the FTC Rules would have
expressly provided for it, and that the failure to do so was purposeful.

C. Legal Standing

“The phrase ‘person adversely affected or aggrieved’ is a term of art used in many
statutes to designate those who have standing to challenge or appeal an agency decision, within
the agency or before the courts.” Newport News, 514 U.S. at 126. To establish legal standing: (1)
“[t]he plaintiff must have suffered or be imminently threatened with a concrete and particularized
‘injury in fact’ that is fairly traceable to the challenged action of the defendant and likely to be
redressed by a favorable judicial decision,” Lexmark Int’l, Inc. v. Static Control Components,
Inc., 572 U.S. 118, 125 (2014); and (2) the plaintiff’s asserted interest must fall within the “zone
of interests” protected by the statute. Newport News, 514 U.S. at 127; Association of Data
Processing Serv. Orgs., Inc. v. Camp, 397 U.S. 150, 153 (1970).

“Injury in fact [means] an invasion of a legally protected interest which is (a) concrete
and particularized, . . . and (b) actual or imminent, not conjectural or hypothetical[.]” Lujan v.
Defs. of Wildlife, 504 U.S. 555, 560 (1992) (internal quotations omitted). The “mere existence
and impairment of . . . governmental interest” does not meet the “person adversely affected or
aggrieved” requirement. Newport News, 514 U.S. at 130. “Agencies do not automatically have
standing to sue for actions that frustrate the purposes of their statutes.” /d. at 132.

HIWU has not specified a concrete, imminent injury based on the sanctions imposed on
Dr. Shell. The only injury HIWU claims is based on the nature of the arbitrator’s decision and
interpretation of the HISA rules, not the sanctions themselves. Therefore, HIWU has failed to
establish an injury-in-fact.
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Even if HIWU had shown an injury-in-fact, however, HIWU has not established that its
interest falls within the “zone of interests” protected by HISA. HIWU and the Authority rely on
their roles as enforcers of HISA and their interests in ensuring that the regulations are properly
interpreted and applied. However, as the Supreme Court held in Newport News, the
government’s vindication of a general policy interest alone does not fall within the “zone of
interests” required to confer standing under a statute. 514 U.S. at 127-29.

IVv.

As set for above, neither HIWU nor the Authority may seek ALJ review pursuant to 15
U.S.C. § 3058(b)(1) or FTC Rule 1.146(a) as a “person aggrieved” by civil sanctions imposed by
the Authority. Accordingly, it is hereby ORDERED: (1) HIWU’s Application for Review is
DISMISSED; (2) Dr. Shell’s Motion to Strike is DENIED AS MOOT; and (3) the stay of
proceedings on Dr. Shell’s Application for Review is LIFTED. An order for further proceedings
on Dr. Shell’s Application for Review pursuant to FTC Rule 1.146(¢c)(2) will issue separately.

ORDERED: Dm Chappedd

D. Michael Chappell
Chief Administrative Law Judge

Date: December 6, 2024





