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MR. PATERNO:  Obviously, this hasn't come up in a 

Seventh Amendment context in the court -- 

THE COURT: That's right. 

MR. PATERNO:  But obviously, Your Honor, I think for 

that reason, it's a serious question. It's a complicated 

question.  All the more reason that when it's resolved, it 

should be done on full briefing. 

We can dig through all these kinds of questions. 

All the more reason that the Court really shouldn't rush to 

answer it in a PI posture. 

THE COURT: Okay, counsel. Anything else you want 

to underscore for me? 

MR. PATERNO:  Only one last thing, Your Honor. I 

think that Mr. Beilly mentioned a risk of waiver, and this was 

in their reply brief. In their reply in support of the motion 

to amend, they mentioned that they're concerned that if they 

go through with the proceeding, that they would be waiving any 

Seventh Amendment objection. 

We just don't think there's a basis to that. We're 

happy to stipulate that he's not waiving it by participating 

in the arbitration.  As Your Honor mentioned, that's how cases 

like Jarkesy happen. It's on direct review of the agency 

order after the proceedings. Obviously, I understand what you 

were saying to Mr. Beilly about the time it takes, but there's 

no waiver of the Seventh Amendment claim by participating in 
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the arbitration. 

THE COURT: I commend counsel for placing that on 

the record. Mr. Beilly now has this transcript. Obviously, 

if he so decides, regardless of whether I grant the PI or not, 

if he so decides to run all the way through the arbitration, 

I'm sure he'll place it on the record as well and perfect the 

record in that regard. I appreciate you saying that. 

Thank you, Counsel. 

MR. PATERNO:  Thank you, Your Honor. 

THE COURT: Who's next? 

Good afternoon, Counsel. 

MS. PITZ: Good afternoon, Your Honor.  Again, 

Taylor Pitz for the FTC. 

My friend, Mr. Paterno, covered most of the 

substantive matters for defendants here today, but I'd just 

like to reiterate one position of the FTC. We believe the 

Court can and should resolve this motion on irreparable harm. 

Plaintiffs have not established irreparable harm in either 

their papers or their arguments here today. There is no 

reason for the Court to reach thorny constitutional issues in 

a preliminary injunction posture. 

Just to respond about the here-and-now injury, I 

would direct the court to the Alpine Securities case that 

everyone has referred to here today that distinguishes between 

an injury sufficient for here-and-now injury for 



  1

  2

  3

  4

  5

  6

  7

  8

  9

 10

 11

 12

 13

 14

 15

 16

 17

 18

 19

 20

 21

 22

 23

 24

 25

42 2830
FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 07/30/2025 OSCAR NO. 613800 -PAGE Page 45 of 414 * PUBLIC * 

PUBLIC

jurisdictional purposes and what's sufficient for irreparable 

harm for entry of a preliminary injunction. 

THE COURT: Do you have a position on the FTC's 

sovereign immunity? 

MS. PITZ: I do not have a position on that for you 

today. If that's something Your Honor would request, I'm 

happy to run that up the chain. 

THE COURT: Yeah, I think you should. I think it's 

best to perfect the record here. I'm a lousy poker player. 

Mr. Beilly knows that by now.  Which is that I think the law 

on irreparable harm, with one exception, is clearly in favor 

of the defendants here. I'm not making a final ruling today, 

but I do think that irreparable harm, which the Eleventh 

Circuit has all kinds of cases. It is the sine qua non of a 

PI. 

We are talking about a duly-enacted Act of Congress. 

And so someone in my position is supposed to be very 

circumspect in granting a PI full stop in that context.  But 

the Eleventh Circuit is even more clear about irreparable 

harm. And there's multiple cases, two of them I've cited, 

that say even exposure to a clear constitutional violation is 

not irreparable harm. And they specifically carve out the 

privacy cases and the First Amendment cases.  And that's all 

they carve out. 

I couldn't find another one that's in any other 
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context. So I think what that leaves is one strand of cases 

that the Eleventh Circuit has said -- and they are very good 

law -- which says that if sovereign immunity -- and I'll even 

stretch it further.  The cases that I've seen don't quite say 

this. If down the line there is going to be immunity or a 

barrier that would prevent someone who is wronged from getting 

it back, because the whole point of irreparable harm is if you 

can get it back in money later on, even if it's six to seven 

years later, that's not irreparable harm. You can get it 

back. 

But it seems to me, and I think your brother states 

it very well, which is -- and it's right -- which is that in 

this process, at some point a governmental agency is going to 

have to put their imprimatur upon the process. And if that 

governmental agency is going to invoke sovereign immunity 

later, that's a different kettle of fish. 

And before I finally, you know, check all the cases 

and make sure that the way my jaw appears to be set for the PI 

is the way I come out, I think it would be worth noting, and 

it's not just the FTC; right?  It's the FTC -- let me just 

make sure I understand the layers here. 

There's HISA, or the Authority, which is the private 

501(c)(3) -- is it a charitable? 

MR. PATERNO:  (c)(6), yeah. 

THE COURT: (c)(6), all right. I can make a horse 
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joke there, but I'm not going to do that. 

So there's a private entity at the bottom. And then 

above them is the Commission; right, that has the first layer 

of review. 

And then above that is what, the final imprimatur of 

your agency; is that right, Counsel, of the FTC? Or is there 

only two layers? 

MR. ELHACHEM: Yeah, so it's the Authority, FTC-ALJ, 

FTC-Commission. 

THE COURT: Okay. 

MR. ELHACHEM: So it's just two. 

THE COURT: Thank you. So it's Authority, which is 

private; FTC-ALJ; the Commission. 

MS. PITZ: Correct. 

THE COURT: Those are the three layers. And those 

two, obviously, the top two, they're governmental actors; 

right? 

MS. PITZ: Yes. 

THE COURT: So I would ask the -- I would ask 

counsel for the FTC to put in writing as part of this motion 

the view of the FTC today. I understand that there's pending 

litigation and that things can change and that ultimately 

courts down the line could have a view about whether or not 

sovereign immunity is waived or invoked. But for purposes of 

Mr. Serpe, I think he deserves to know today, because he's 



  1

  2

  3

  4

  5

  6

  7

  8

  9

 10

 11

 12

 13

 14

 15

 16

 17

 18

 19

 20

 21

 22

 23

 24

 25

45 2833
FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 07/30/2025 OSCAR NO. 613800 -PAGE Page 48 of 414 * PUBLIC * 

PUBLIC

asking for a PI today, what's the view? 

Because if you're invoking today, then it's an even 

closer question, and I'll have to think about that. 

MS. PITZ: Your Honor, I would just respond that 

this is plaintiff's motion and it's his burden to satisfy all 

four preliminary injunction factors. 

THE COURT: It is. 

MS. PITZ: He has not demonstrated or brought any of 

this information to bear in filing his motion. And if he 

needs relief today, it would be on him to do so. 

THE COURT: Yes. 

MS. PITZ: I also will just, as a courtesy, notify 

you that I will try to get an answer on the FTC's position on 

this question as soon as I can, but it may take some time. 

THE COURT: And I'm going to give you that time. 

I'm going to give you that time. I'm going to give you 15 

days. 

And by the way, Mr. Beilly, because it's not his 

first horse race, is going to put in his view of the current 

statutory framework and the rules and anything that they've 

said as to whether he believes they have waived or not waived 

sovereign immunity.  Maybe it's somewhere in the bowels of the 

statute or the rules or legislative history.  Maybe because 

HISA is HISA, and they're private, there's something in there 

that says, "Yep, you can get it all from them, but the FTC is 
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immune." 

And then it gets really interesting. Then it 

gets -- but I'll let Mr. Beilly put in, in the same 15 days, 

your view as to HISA being private but still created by 

statute and an arm, at least in some respects, of the FTC 

because that's what they're reviewing. 

And I'll certainly give you, counsel, 15 days to let 

me know what the FTC's view is today based on the statute and 

rules on any immunity, not just sovereign immunity, but it 

bears upon -- and they would have a right to it. They would 

have a right to call someone from the FTC. I would have the 

right to take judicial notice of that fact because it goes 

directly to irreparable harm. 

And I understand the picture may be cloudy, but the 

FTC will respond in writing as to the answer to the question 

as put to them by this Court today. Okay? And is 15 days 

enough? 

MS. PITZ: Would it be possible to request more 

time? 

THE COURT: I'll tell you what, June's not that far 

away. I want to resolve this. So I'm going to say 15 days 

for today. If you have good cause because you're taking it up 

a chain, I will, for good cause, consider a short extension. 

But I do think it's very important that Mr. Serpe gets a 

ruling on the PI because that will then inform the ultimate 
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litigation and the strategic decision that Mr. Beilly and his 

client need to take. And because you share in your brother's 

representation that there's no discovery to be had here --

right, counsel? 

MS. PITZ: That's correct. 

THE COURT: Okay.  So in 15 days, let's try to get 

an answer as cloudy or clear as it may be, and then Mr. Serpe 

will get the answer that he's been waiting for for a long time 

on the PI. 

And then I want to make sure that I'm being clear, 

and this is regardless of the PI. If the plaintiff wants to 

move shortly before the arbitration or after the arbitration 

on a record that all sides agree there's no factual disputes, 

this Court will not make Mr. Serpe wait. And I don't hear 

anybody saying that this needs to go into -- I'm going to be 

generous -- the fall. Mr. Serpe doesn't have to engage in a 

Jarkesy-like six to seven years if he and his counsel don't 

want to do that. 

They may want to go through an arbitration because 

they may want to decide if it's worth the candle or not. 

Maybe he'll exonerate himself, and then this all goes away in 

his mind.  Maybe not. 

Maybe even the exposure to it is something he 

shouldn't have to put up with. And it's a close and 

interesting question of federal law. 
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Anything else, Counsel, you want to underscore for 

me? 

MS. PITZ: Nothing at the moment, Your Honor. Thank 

you. 

THE COURT: Anyone else on the -- let's call it 

government, slash, private side of the table? 

Any short rebuttal, Mr. Beilly? 

MR. BEILLY: Appreciate the honor, Your Honor, but 

no thank you. 

THE COURT: Okay. I want to commend all sides for 

the extensive briefing and the hard work, and it's a pleasure 

to have you here. And just so that the record's clear -- so 

today is April 10th. I'm going to order all sides to get me 

that position on immunity by April 25th. That is Friday, April 

25th by the close of business. That'll allow me to study some 

more in those two weeks, perfect the record, and then give 

Mr. Serpe his answer on the preliminary injunction. 

Thank you very much, counsel. Have a nice evening. 

We're adjourned. 

MR. BEILLY: Thank you, Your Honor. 

(Concluded at 3:06 p.m.) 
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1  PROCEEDINGS 

2  that, I will close my opening. 

3  THE ARBITRATOR: Okay, thank 

4  you.

 Are we ready to call our 

6  first witness? 

7  MS FARRELL: Yes. HIWU would 

8  call Robert McCallis. 

9  THE ARBITRATOR: You can have

 a seat, it's okay, we are not as 

11  formal as court. 

12  But I'm going to ask, since 

13  we have two witnesses in the room, I 

14  am going to try to make it quicker

 by swearing you both at the same 

16  time, so you just both have to say 

17  your answers in serial. 

18  Believe me, it will cut a 

19  couple of minutes off the hearing.

 Okay, so do you understand 

21  that you are here today to testify 

22  in a proceeding that's like 

23  testifying in court? 

24  THE WITNESS:

 MR. MICHAELIS: Yes. 

Veritext Legal Solutions 
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1  PROCEEDINGS 

2  MR. SERPE: Yes. 

3  THE ARBITRATOR: Do you 

4  understand that as a result of that,

 you have an obligation to tell the 

6  truth? 

7  MR. MICHAELIS: Yes. 

8  MR. SERPE: Yes. 

9  THE ARBITRATOR: Do you

 understand that should you fail to 

11  tell the truth, the penalties of 

12  perjury may apply? 

13  MR. MICHAELIS: Yes. 

14  MR. SERPE: Yes.

 THE ARBITRATOR: Do you 

16  undertake to tell the truth when you 

17  testify today? 

18  MR. MICHAELIS: I do. 

19  MR. SERPE: I do.

 THE ARBITRATOR: Great. 

21  Thank you very much. So, for the 

22  court reporter, the first voice was 

23  our Robert, Robert Michaelis, and 

24  the second voice was Mr. Serpe on

 that exchange. 
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1  PROCEEDINGS 

2  And so, is it Dr. or Mr.? 

3  MR. MICHAELIS: Mr. 

4  THE ARBITRATOR: Did you

 submit a witness statement in this 

6  case? 

7  MR. MICHAELIS: Yes, I did. 

8  THE ARBITRATOR: Did you 

9  review it recently?

 MR. MICHAELIS: Yes. 

11  THE ARBITRATOR: Did you have 

12  any changes, edits, modifications, 

13  improvements or other forms of 

14  editing that you would like to do to

 that? 

16  MR. MICHAELIS: Yes, there 

17  was one typo that said that we were 

18  present on September 12th at barn 

19  52, it was actually 62, at Belmont.

 THE ARBITRATOR: Anything 

21  else? 

22  MR. MICHAELIS: No, 

23  everything else is accurate. 

24  THE ARBITRATOR: So, then,

 with that revision, do you accept 
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ROBERT MICHAELIS - DIRECT 

that your witness statement as 

written is accurate? 

MR. MICHAELIS: Yes.

 THE ARBITRATOR: Then I 

believe counsel for HIWU will have a 

few questions to ask and we will go 

to the cross-examination, 

cross-examination after that.

 MS FARRELL: Thank you, 

Arbitrator. 

DIRECT EXAMINATION 

BY MS. FARRELL: 

Q Good morning, Mr. Michaelis. 

Can you tell us your title with HIWU, 

please? 

A I am a contract investigator.

 Q How long have you held that 

position? 

A For two years, since June of 

2023. 

Q Are you familiar with the 

covered person in this action, Trainer 

800-726-7007 
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1  ROBERT MICHAELIS - DIRECT 

2 Philip Serpe? 

3  A Yes, I am. 

4  Q How did you become familiar 

with him? 

6  A I met him on September 5th of 

7 2024 at Saratoga, outside his barn. 

8  Q What was your purpose of 

9 going to Saratoga on September 5th?

 A I was there to serve an EAD 

11 notice. I have an equine a-n-t --

12  THE ARBITRATOR: Anti-doping 

13  notice for the horse Kimmie. 

14  Q And did anyone go with you?

 A Yes. 

16  Q Who was that? 

17  A Three other investigators, 

18 David Zahn, Michael Horan and Brady McKay. 

19  Q And briefly tell us in your 

own words what happened at the time of 

21 service on September 5th. 

22  A We walked up to barn 22 at 

23 about 9:40 in the morning and Mr. Serpe was 

24 standing on his cell phone. We waited for 

him to finish the phone call. 
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1  ROBERT MICHAELIS - DIRECT 

2  I introduced myself, told him 

3 who I was, and told him that we had some bad 

4 news, that there had been a positive on one 

of his horses, and gave him the letter. 

6  Q And what was his reaction to 

7 being served with the notice? 

8  A He was very angry, agitated, 

9 kind of stormed away into the shed row and 

cursed us and very volatile. 

11  Q Did he react physically in 

12 any way? 

13  A He was pacing up and down as 

14 he was cursing us, knocking things over, 

kicking things. 

16  Q Was a record made of what 

17 transpired at the day of service? 

18  A Yes. 

19  Q What record was made and who 

made it? 

21  A David Zahn recorded it on his 

22 phone. 

23  Q And why was this audio 

24 recording made?

 A We had been forewarned that 

Veritext Legal Solutions 
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1  ROBERT MICHAELIS - DIRECT 

2 Mr. Serpe had a temper, and we decided to 

3 record it. 

4  Supervisor thought it would 

be a good idea just to cover ourselves that 

6 we were being professional and polite if 

7 something like this did happen, and it did. 

8  Q Have you listened to that 

9 recording?

 A Yes. 

11  Q And is it an accurate 

12 recording of what transpired at the time of 

13 service on September 5th? 

14  A Yes.

 Q Have you ever seen a reaction 

16 like Mr. Serpe gave in response to an EAD 

17 notice? 

18  MR. BEILLY: Objection, 

19  relevance.

 THE ARBITRATOR: Overruled. 

21  A No. 

22  Q What is the typical reaction? 

23  A Most people are cooperative 

24 and polite, because we are just trying to do 

our jobs. 
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ROBERT MICHAELIS - DIRECT 

Some people might roll their 

eyes, shrug their shoulders and make a 

denial, but this was the most volatile 

reaction that I have seen. 

Q At the time of serving an EAD 

notice, is it HIWU policy that investigators 

also conduct a barn search at the time of 

service?

 A Yes. 

Q Was a barn search conducted 

of Trainer Serpe's barn on December 25th? 

A No. 

Q Why not?

 A We made the decision to 

de-escalate the situation and decided to --

we would tell him we would like to search 

his vehicle. 

Q Did you search his vehicle?

 A Yes. 

Q Was any contraband found? 

A No. 

Q Was that the last, September 

5th was that the last time, excuse me, you 

had any contact with Trainer Serpe? 
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ROBERT MICHAELIS - DIRECT 

A With Trainer Serpe, yes. 

Q Did you have any subsequent 

contact with his stable staff?

 A Yes. I accompanied the 

veterinarian with two other investigators on 

September 12th at Belmont at his barn 62, 

when blood and hair samples were taken from 

sample horses.

 Q And those were out of 

competition samples? 

A Yes. 

Q From horses other than Fast 

Kimmie?

 A Yes. 

Q And what, if anything, did 

his stable staff say to you when you went to 

Belmont on September 12th? 

A Well, they said that 

Mr. Serpe was in Florida, they apologized 

for Mr. Serpe's reaction on the day two 

weeks before. 

Q Other than these two 

occasions, September 5th at Saratoga and 

September 12th at Belmont, have you had any 

Veritext Legal Solutions 
800-726-7007 305-376-8800 

PUBLIC



5

10

15

20

25

2884
FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 07/30/2025 OSCAR NO. 613800 -PAGE Page 99 of 414 * PUBLIC * 

PUBLIC

Page 38 

1  ROBERT MICHAELIS - DIRECT 

2 other contact or involvement with Trainer 

3 Serpe or his staff? 

4  A No.

 MS FARRELL: I have no 

6  further questions. 

7  THE ARBITRATOR: Cross-examin 

8  ation? 

9 

CROSS-EXAMINATION 

11 BY MR. BEILLY: 

12 

13  Q Good morning, Mr. Michaelis. 

14  A Good morning.

 Q When did HIWU investigations 

16 learn of the Clenbuterol positive of Fast 

17 Kimmie? 

18  A Maybe a day or two prior I 

19 was asked to go up to Saratoga.

 Q There is documentation in the 

21 file that HIWU was notified on August 27th 

22 by the laboratory. 

23  Was a barn search conducted 

24 at Mr. Serpe's barn at any time in between 

August 27th and the time that you served the 
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1  ROBERT MICHAELIS - DIRECT 

2 paperwork on September 4th? 

3  A I don't know. I wasn't 

4 present.

 MR. BEILLY: I have no 

6  further questions for the 

7  investigator. 

8  THE ARBITRATOR: Okay, thank 

9  you.

 MS FARRELL: One point on 

11  redirect. 

12  Does he need to adopt your 

13  witness statement as evidence in 

14  this case?

 MR. MICHAELIS: Yes. 

16  MS FARRELL: If we need that 

17  formality. 

18  THE ARBITRATOR: I don't know 

19  if we need it, but it's in, with the

 edit. 

21  MS FARRELL: Thank you, Mr. 

22  Michaelis. 

23  MR. MICHAELIS: Thank you. 

24  THE ARBITRATOR: So you are

 calling next --
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1  PHILIP SERPE - DIRECT 

2  MR. BEILLY: I think they 

3  rest, at least on their case in 

4  chief.

 MR. BUNTING: There is 

6  different burdens in the case. 

7  So we agree, just logically, 

8  the investigator would proceed 

9  first, then Trainer Serpe would give

 his evidence, then we would provide 

11  our evidence, effectively rebutting 

12  the testimony. 

13  MR. BEILLY: So we call 

14  Mr. Serpe. 

16 P H I L I P S E R P E, called as a 

17  witness, having been first duly sworn by 

18  the Arbitrator, was examined and testified 

19  as follows: 

21  THE ARBITRATOR: Mr. Serpe, 

22  if you could have a seat right 

23  there, that would be great. 

24  Good morning. So, do you

 recall executing a witness statement 
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1  PHILIP SERPE - DIRECT 

2  in this case? 

3  THE WITNESS: I do. 

4  THE ARBITRATOR: Have you

 read it recently? 

6  THE WITNESS: I did. 

7  THE ARBITRATOR: After having 

8  read it, did you see anything in it 

9  you wanted to take from, change,

 modify, add to, correct or anything 

11  else? 

12  THE WITNESS: No. 

13  THE ARBITRATOR: So, is that 

14  witness statement then good as

 written, in your mind? 

16  THE WITNESS: Yes. 

17  THE ARBITRATOR: Okay. 

18  MR. BEILLY: There are some 

19  things I would like to supplement.

 THE ARBITRATOR: Supplement 

21  or highlight? 

22  MR. BEILLY: Highlight. 

23  THE ARBITRATOR: Okay. 

24 

DIRECT EXAMINATION 
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PHILIP SERPE - DIRECT 

BY MR. BEILLY: 

Q Mr. Serpe, how long have you 

been a trainer? 

A 41 years. 

Q As you sit here today, are 

you on any medication? 

A I am.

 I have ADHD, I am on 

Adderall. 

Q Does that affect how you act? 

A Yes. 

People with ADHD that really 

have ADHD are -- you're different. When 

things happen, your brain starts spinning 

and you kind of zone out on what's going on 

around you, and you're like all this stuff 

starts going through your mind on how to fix 

things, that sort of thing. 

So I do that, and I also have 

bit therapy, pretty much once a week, for 

this situation. 

And honestly, because I would 

periodically, you know, be boisterous at 
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PHILIP SERPE - DIRECT 

addressing issues that weren't going well. 

So, that's something that 

I've been working on for like five years.

 Q Did HIWU search your barn at 

any time prior to Mr. Michaelis serving you? 

A Yes. 

Q When was that? 

A August 31st, 2024.

 Q Four days before you were 

served with the notice? 

A Yeah, and you know, somehow I 

thought it was a little sooner than the 5th, 

but it might be the 5th, I don't know.

 I thought it was the 31st, 

was a Saturday, then a Sunday, then it was 

Labor Day. I thought it was either Tuesday 

or Wednesday, I don't know. 

So it's within a day or so, 

anyway. 

Q How many HIWU investigators 

came to your barn? 

A There were three 

investigators on the 31st.

 Q Did they advise you at that 
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1  PHILIP SERPE - DIRECT 

2 point in time that you had a Clenbuterol 

3 positive? 

4  A They did not.

 Q Did they search your barn? 

6  A Yes. 

7  Q What did they do, generally? 

8  A They pretty much they do a 

9 pretty thorough investigation. I'm guessing 

these guys were maybe in the police force, 

11 whatever the case may be, but they check 

12 things, and I'm pretty sure they use their 

13 phones and take pictures of things, like 

14 inside the tack room.

 They looked in the tack 

16 trunks, around the barn. So, they were 

17 pretty thorough about things. 

18  Q Are you familiar with all of 

19 your responsibilities under the --

MR. BEILLY: Mr. Benz, with 

21  your permission, I will just keep 

22  calling it HISA, some people say 

23  HISA. 

24  We can call it the Authority,

 we can call it lots of different 
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1  PHILIP SERPE - DIRECT 

2  things, but for our purposes, I'm 

3  just going to say the HISA 

4  regulations, if that's okay with

 you. 

6  THE ARBITRATOR: Yes. 

7  Q Are you familiar with your 

8 objections under the HISA regulations? 

9  A I am. I actually read the 

entire list of rules earlier in the year, 

11 earlier in 2024. 

12  Q Do you follow all of the HISA 

13 rules? 

14  A For me to sit here and tell 

you I have memorized 30 pages of rules, I 

16 can't, but I can tell you I follow the 

17 rules, which is why I have never had a 

18 single drug infraction. 

19  I play the game the right 

way. 

21  Q Can you -- prior to HIWU and 

22 HISA coming into effect, did you have a 

23 program in effect in your stables for 

24 dispensing and treating horses in your care 

with medications? 
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1  PHILIP SERPE - DIRECT 

2  A I do. In fact, if you -- can 

3 you slide those papers over? 

4  When I started training 

back -- I'm from New Jersey, at Monmouth 

6 Park, I went from four horses to like 40 

7 horses in a matter of just a couple of 

8 years. 

9  And back then, if a trainer 

had, like it would be like a BUT positive, I 

11 mean, it was almost like these guys were 

12 like criminals. 

13  And I figured I need to 

14 create a fool-proof system to make sure that 

there was never a medication issue. 

16  So I came up with a system of 

17 this is like our medication --

18  MR. BUNTING: I need to 

19  apologize.

 I apologize Mr. Serpe for 

21  interrupting. I need to I guess 

22  lodge an objection at this point. 

23  We haven't been provided with 

24  a copy of whatever the witness has

 in his hands. 

Veritext Legal Solutions 
800-726-7007 305-376-8800 



5

10

15

20

25

2893
FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 07/30/2025 OSCAR NO. 613800 -PAGE Page 108 of 414 * PUBLIC * 

PUBLIC

Page 47 

1  PHILIP SERPE - DIRECT 

2  Sorry, it's a legal issue, 

3  Mr. Serpe. Hang on a moment, 

4  please, and it is not in his witness

 statement. 

6  So this is supplementation at 

7  this point, and I think we should 

8  just get -- Mr. Beilly should ask 

9  for leave to introduce it before

 it's provided to the witness. 

11  THE ARBITRATOR: Okay. I 

12  thought we were getting notes 

13  refreshing recollection. 

14  MR. BEILLY: That's what I

 thought we were doing, but can I 

16  have leave to supplement the record 

17  with this blank form for Mr. Serpe 

18  to explain what precautions he takes 

19  to make sure that --

THE ARBITRATOR: Who produced 

21  the form, where is the form from? 

22  THE WITNESS: Me. I brought 

23  it. 

24  THE ARBITRATOR: It's your

 own form? 
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1  PHILIP SERPE - DIRECT 

2  THE WITNESS: It's mine. I 

3  created it like 35 years ago. 

4  THE ARBITRATOR: Okay. Any

 views? 

6  MR. BUNTING: That's fine. I 

7  just wanted it to go in properly. 

8  THE ARBITRATOR: Go ahead. 

9  A So, anyway, the stable got 

large and I could not imagine having some 

11 kind of problem like that. 

12  So I created a system, and 

13 the system is pretty basic and easy. Any 

14 medication a horse is on is on this form. 

It's dated. 

16  Only one person in the barn 

17 is permitted to give medication. 

18  No medication is given to a 

19 horse until after they are back in their 

stall, finished with whatever they do that 

21 morning, whether it's go to the track, walk, 

22 whatever. 

23  The form is -- a time is put 

24 on the form and it is initialed by the 

person who gives the medication. 
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1  PHILIP SERPE - DIRECT 

2  No medication is ever put in 

3 a horse's feet. It's always oral, 

4 regardless of what it is, and all medication 

in the barn is kept under lock and key. 

6  We have been checked by HIWU 

7 or -- and also before that, the regular 

8 people that used to do that before. 

9  I wanted to make a fool-proof 

system, because we can all be fools once in 

11 a while, and I wanted to really make sure 

12 that nothing went wrong. 

13  So I set up these rules, and 

14 I'm very strict about these rules. Just 

like I'm strict about like that drink you 

16 have in your hand, it's not permitted in my 

17 barn. 

18  Nothing with caffeine, 

19 coffee, nothing. It has to be outside the 

barn. 

21  You have to be so careful 

22 with the way things are these days. 

23  Anyway, I did that as a 

24 precautionary matter, and I will be honest 

with you, made 40 plus years with not a 
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2 single infraction, and you know what? 

3  Just by human error, whether 

4 it's flying airplanes or driving cars, or 

medicating horses, I thought it was fairly 

6 miraculous that we never had any kind of 

7 issue. 

8  Because some of my best 

9 friends, Hall of Fame respected trainers, 

have had drug positives that, you know, were 

11 just human error, just a mistake, because 

12 these guys are, you know, they are good 

13 trainers and they are honest trainers. 

14  I thought it was nothing less 

than a miracle we made 40 years without a 

16 single drug infraction. 

17  But, this is the law in my 

18 barn, this is how it works. 

19  And then, if you could hand 

me the other thing --

21  THE WITNESS: Do you need to 

22  see that, too? 

23  MR. BUNTING: I need to see 

24  them both eventually here.

 THE WITNESS: Here, you can 
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2  have this. We are done with it. 

3  MR. BEILLY: May I present to 

4  the witness another document to

 refresh his recollection? 

6  A This is another form that 

7 honestly, before computers came around, 

8 like, you know, I'm 66, I typed this stuff 

9 out every day.

 And this is a form that our 

11 veterinarian will get, and it lists like 

12 this horse is running Friday, this horse 

13 would get nothing. 

14  This is the horse that's 

running. This horse riding Saturday, this 

16 horse is going to get adequan and Lifeguard, 

17 which is just electrolyte supplement. 

18  And so the vet is not 

19 permitted to treat any horse outside the 

stall, it has to be inside the stall, and 

21 this is their list. 

22  And then now, unlike before, 

23 but now this everything on these lists will 

24 match what is supplied to or submitted to 

HISA by the veterinarians. 
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2  Again, I wanted to make sure 

3 the wrong horse wasn't getting treated, or 

4 the horse was walking around the barn, and 

it got treated, oh, that's not that horse, 

6 that's this horse. 

7  So I set up a very, very, 

8 very tough set of rules. And from that day, 

9 probably 30 some odd years ago, 35, I will 

say until now, that's the rule in my barn. 

11  Because I don't want to be a 

12 part of any activity that could create a 

13 problem like we are dealing with right now. 

14  Q How many starts have you had? 

Start by indicating how many horses have you 

16 actually put through the starting gate to 

17 race in the 40 years? 

18  A At the time this happened, it 

19 was 8,044, and now we are getting close to 

the -- we are going to be getting close to 

21 the 9,000 thing pretty soon. So, a lot. 

22  And, you know, not every 

23 horse that I train gets -- obviously makes 

24 the races.

 So not only are there that 
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many starts, but there is also more horses, 

and again, unfortunately, some horses are 

injured or whatever the case may be, don't 

actually make it to the races, ever. 

So there is a lot more horses 

than that. 

Q When did you start training 

Fast Kimmie?

 A Approximately, I'm going to 

say like it was the winter of 2023, late 

fall, 2023. 

We had her for someone else, 

and then bought her privately for 

Dr. Vukovi, and she was under my care the 

whole time. 

Q So you had her for a few 

months before the HISA regulations went into 

effect?

 A Yes. 

Q In May of '23? 

A Yes. 

Q Does Fast Kimmie have any 

breathing problems?

 A Not that I'm aware of. 
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2  And our horses, just for 

3 precautionary measures and my own 

4 information, are scoped after each race.

 And sometimes they are scoped 

6 after they breeze. If we are not happy with 

7 the way a horse's workout goes, we scope 

8 them. 

9  I take it you know what a 

scope is, right? 

11  THE ARBITRATOR: Why don't 

12  you tell me what it is, for the 

13  record. 

14  THE WITNESS: Well an

 endoscope --

16  THE ARBITRATOR: An 

17  endoscope, alright. 

18  A Yes. So they are going to 

19 check to see if we have infections, bleeding 

issues, that sort of thing, because you have 

21 to be able to breathe, that sort of thing. 

22  So pretty much all of our 

23 horses are scoped after they run, unless we 

24 have come to a point we ran a horse several 

weeks ago. 
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2  That we just decided okay, 

3 you know, you're not making us a race horse, 

4 we are going to get you to some kid or 

something, we didn't scope that horse, 

6 because he was basically retired after his 

7 race. 

8  But other than that, they all 

9 get scoped.

 Q Is Fast Kimmie a bleeder, 

11 meaning she has exercised induced pulmonary 

12 hemorrhaging? 

13  A I think, like most horses 

14 that run, will have some amount of bleeding 

from the force. 

16  Fast Kimmie, if you're saying 

17 like is she a bad bleeder, do we have a 

18 problem with here bleeding? No, no at all. 

19  I mean, a lot of horses on 

Lasix, and what we are finding out now, with 

21 the stake horses, like we ran one yesterday, 

22 is we were all worried about the Lasix 

23 thing, and we were worrying, where we 

24 shouldn't have.

 Some horses really need it, 
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2 and most horses don't. 

3  So, as far as Fast Kimmie is 

4 concerned, and in fact, I think you know, I 

think a normal Lasix dose, most people would 

6 say are 5 cc's, I think -- and I don't have 

7 the record in front of me, but I believe she 

8 got 4 cc's of Lasix. 

9  Q But she's not a bleeder?

 A She is not, you know, 

11 anything that we have an issue with at all. 

12  Q Are you familiar with the 

13 drug Clenbuterol? 

14  A I am.

 Q Since the HISA regulations 

16 have taken effect, has Clenbuterol been 

17 prescribed, dispensed or administered for 

18 any of the horses that you have trained? 

19  A No. I mean, right away we 

went to our veterinarian groups and wanted 

21 to know when any Clenbuterol was dispensed, 

22 and it was two and a half or four years or 

23 something like that. 

24  We were -- we are not an 

outfit that uses medication on every horse 
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because it helps every horse. 

We use a medication where 

it's needed for a specific reason.

 Q So, in the documents that you 

provided, you've provided a document from 

the Teglin firm in Florida? 

A Yes. 

Q What does the Teglin firm in 

Florida do for you? 

A They do any of our 

veterinarian work, all of it, in Florida. 

Q And is there a firm that does 

the veterinary work in New York?

 A Yeah, James Hunt Group, and 

they do all the work in New York. 

Q Do any other vets ever touch 

any of your horses? 

A I have one veterinarian that 

we would use to do, just to inject horses. 

He does not dispense 

medication to horses or service horses 

pre-race, post-race, any of that sort of 

thing.

 Q When you say inject a horse, 
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2 that is a specific term. Because we could 

3 be talking about injecting a horse with 

4 medication.

 So would you explain to the 

6 arbitrator what you mean? 

7  A Like if you have an -- and 

8 honestly, with this particular vet, I think 

9 we have used him like three times over the 

past year or whatever. 

11  Horses may have, like, a 

12 horse will have their knees injected. I had 

13 a horse post surgical, and we put hyaluronic 

14 acid in his knees.

 I had a horse with hock 

16 issues, and we put hyaluronic acid in his 

17 hocks, and that's basically it. 

18  Q What was your reaction -- we 

19 heard your physical reaction from the 

investigator, but what was your reaction to 

21 the fact that you were told you that had a 

22 positive? 

23  A I mean, over a period of 2 or 

24 3 minutes my -- I like blew a thermostat.

 I mean, I just was, like, so 
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2 upset by this. Because I had a feeling 

3 months before that somebody was going to get 

4 in trouble or something with this sort of 

thing and it was going to be a bad deal. 

6  Meaning like what I have seen 

7 so far, is lab errors and people being 

8 charged with things, and then the charges 

9 were -- it just -- I was really uneasy about 

it. 

11  And then, because it was my 

12 horse, and because I'm just like, like me or 

13 not, I'm one of the good guys. 

14  I don't -- I don't misuse 

medication, which is how you make 40 years 

16 without a medication positive, because you 

17 don't misuse it. 

18  And so -- and yes, honestly, 

19 I did the wrong thing. I have a bad temper. 

I don't know where they got that information 

21 from, if the guy hadn't been in New York or 

22 whatever, what is there, some temper 

23 information line or something? 

24  I don't know. But I do, and 

I really, really, really got upset. 
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2  I did use profanity, I 

3 brought up Lisa Lazarus' name. I was 

4 really -- because first, just so you know 

also, we were informed, I was informed that 

6 I had three medication problems. 

7  Three medication positives. 

8 Not one, three. 

9  Q In the same horse?

 A In the same horse. 

11  And I was just like, I mean, 

12 I was floored, which we realized later was a 

13 mistake. 

14  And it was not a mistake made 

by HIWU, it was the attending veterinarian. 

16 We treat our horses after they run, like I 

17 said, we scope them, and we will also give 

18 them BUT and Robaxin, a muscle relaxant, 

19 because I think horses run very hard, and 

you know, it's to help them later on. 

21  And somebody had put the 

22 horse down as being treated at 7:00 in the 

23 morning, but it was actually 7:00 in the 

24 evening.

 And just one other thing, 
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2 whether it matters or not, three or four 

3 days before the race, and the race -- I was 

4 home with COVID, I was not at the barn.

 Just to me, like I'm 

6 responsible for my guys and my outfit, but I 

7 wasn't there. 

8  So, we can document that, 

9 whatever, it doesn't change anything, our 

ship -- just like I wasn't at the barn this 

11 morning. 

12  Everything runs true, 

13 everything is scheduled. There is not only 

14 these pieces of paper, the training, what 

horses get done up in after they train, who 

16 is going to run, who is going to the 

17 starting gate, everything is scheduled. 

18  And the only thing that 

19 changes those schedules are the weather, 

health issues, that sort of thing. 

21  Other than that, everybody 

22 knows what's going on with those horses the 

23 day before it ever happens. 

24  Q Did you ask anyone to 

administer Clenbuterol to Fast Kimmie prior 
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2 to the August 10th race? 

3  A No. I have no idea -- I 

4 mean, let's go to the common sense thing.

 Like what in the world would 

6 anybody give a horse Clenbuterol for? 

7  The answer is no, I did not. 

8 We have not had it, not in our barn, we 

9 don't keep it in our barn. We haven't had 

it in our barn. 

11  It's not going to be in our 

12 barn. We don't have any Clenbuterol. 

13  Q Did you inquire of your 

14 staff?

 A After everybody -- after the 

16 investigators left got lined up and we 

17 started with the questions, because again, 

18 I'm an ADHD guy and my brain started 

19 spinning and I needed answers, I needed to 

know what was going on. 

21  I'm one of these people like 

22 I want it done yesterday, and there was no 

23 rest. There just wasn't. 

24  And I needed to know what was 

going on, how this could happen. 
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2  You know, right away, I'm 

3 looking for -- because I'm not -- at that 

4 point I don't know that -- I'm not thinking 

about contamination, which seems to be the, 

6 you know, the thing that everybody is 

7 claiming. 

8  I wanted to know like we have 

9 this issue here, how did this happen, what's 

going on? 

11  So, everybody was on deck. 

12  Q In your investigation, were 

13 you able to find out how Clenbuterol entered 

14 Fast Kimmie's body?

 A I was not. 

16  I had ideas, and because I'm 

17 a, again, common sense guy, and I'm also 

18 very good under -- when there is like an 

19 issue, an emergency issue that needs to be 

dealt with. 

21  So I needed to figure out 

22 like where could this, where could this 

23 source come from. 

24  So I had thoughts about that, 

which we had discussed, and -- but that's 
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2 it. 

3  Q Did you talk with authorities 

4 at the New York -- either NYRA or the New 

York Gaming Commission? 

6  A I did. 

7  Q About any individuals that 

8 you might have had suspicions about? 

9  A I did. I spoke to the gaming 

commission steward and requested that a 

11 couple of people be questioned and tested. 

12  Q And what happened with that 

13 request? 

14  A At first I was told it was 

going to happen, and on more than one 

16 occasion, and it never happened, and I never 

17 got a reason why. 

18  So I don't know the answer to 

19 that.

 I can only tell you I asked 

21 to have it done, I was told it was going to 

22 get done, and it never got done. 

23  Q Are there times on race day 

24 when a horse is outside of the total control 

of you and your staff? 
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2  A Yes. And you want 

3 something --

4  Q If you would tell the 

arbitrator. 

6  A If you sit there and you sit 

7 down with a piece of paper, anywheres from 

8 as little as 12 and as many as 15 people 

9 will have their hands on that horse within 

three days of a race. 

11  I'll be more than glad to 

12 start telling you who, if you want to know. 

13  Q Just lay out quickly. 

14  A Well, let's see, before they 

run, a blacksmith and their apprentice will 

16 have their hands on the horse, the exercise 

17 rider, the groom, the hot walker. 

18  My assistant will check the 

19 horse's legs. We always check our horses 

first thing in the morning that are going to 

21 run. 

22  I mean, like early. Then you 

23 go to the outside people that touch the 

24 horse.

 You have an examining 
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2 veterinarian that comes to look at the 

3 horse. 

4  We even had a HIWU 

veterinarian come and do out of competition 

6 testing on that horse. 

7  And then you have the Lasix 

8 vet come in and administer Lasix to that 

9 horse.

 Now the horse goes to the 

11 paddock, now you have a valet. 

12  Q When you say a valet? 

13  A Not valet -- a valet put the 

14 saddle on the horse, a rider.

 Q Is that the jockey's 

16 employee? 

17  A Yeah, a jockey gets on the 

18 horse, a pony person that ponies the horse 

19 to the starting get.

 The starting gate personnel 

21 have their hands on that horse. 

22  The horse pulls up, and a guy 

23 puts a tag on the horse that's had that, you 

24 know, and our veterinarians, but they would 

not -- they don't have hands on that 
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2 horse -- well, 48 hours before they run they 

3 would. 

4  We treat the horses with 

electrolytes 48 hours and adequan, which is 

6 for, like a joint supplement, that sort of 

7 thing, which is all within the proper rules 

8 and regulations. 

9  So, I mean, I don't know how 

many that was, but there are a lot of 

11 people, you know, that have their hands on a 

12 horse directly in the middle of August when 

13 it's 97 degrees. 

14  Q One last quick series of 

questions. 

16  On a race day, how long 

17 before the race does the horse go from the 

18 barn over to, I think you call it the 

19 assembly barn?

 A Yes, there is a, an assembly 

21 barn in New York, and from our barn in 

22 Saratoga where she was -- to the assembly 

23 barn, it's a short walk, 30 minutes. 

24  You have to be there 45 

minutes before your post time. I always 
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2 ^ -- I'm a worry wort, so we will give them 

3 ten minutes to get there. 

4  Even though -- because I just 

don't want any issues with horses getting 

6 scratched or getting a fine for being three 

7 minutes late. 

8  So, they need to be there 45 

9 minutes before. So 55 minutes before post 

time that horse will leave the barn and go 

11 to the assembly barn. 

12  In the assembly barn they 

13 assemble, but they also will do testing 

14 periodically on those horses.

 Q TCO2 testing could occur 

16 before a race? 

17  A Correct. 

18  Q And that's just random? 

19  A Correct.

 Q Is there a sign on the stall 

21 where the horses race? 

22  A There is. It says In Today, 

23 and that's been the protocol for years and 

24 years, with issues going on that they felt 

around the track, all horses have a sign. 
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2  Ours are on that stall 

3 between 4:30 and 5:00 a.m. in the morning. 

4  Q So, any regulatory vet that 

walks by, any other trainer that walks by, 

6 everybody knows that? 

7  A There is also security. NYRA 

8 also has security that they actually, they 

9 know what stall your horse is in.

 They are going to make sure 

11 that that horse is in that stall, and that 

12 that sign -- I would imagine they are 

13 supposed to make sure that sign is up. 

14  I can't -- you would have to 

talk to NYRA security, but those are other 

16 people that check along with the 

17 veterinarians. 

18  MR. BEILLY: I have no 

19  further questions for Mr. Serpe.

 MR. BUNTING: I will move 

21  chairs to make it a little less 

22  cumbersome for the witness. 

23  Just for recordkeeping, 

24  before I start my cross-examination,

 I will just mark that, these two 
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2  pages as an exhibit, just formally 

3  on the record. 

4  And we have uploaded them to

 the portal. 

6  MR. BEILLY: You would just 

7  like to mark them as Serpe A? 

8  THE ARBITRATOR: They are 

9  your exhibits.

 MR. BEILLY: I will look at 

11  it. I think I have either -- I 

12  think I have --

13  MR. BUNTING: I will mark it 

14  as the next number.

 MR. BUNTING: It's already 

16  been uploaded to the JAMS website as 

17  Exhibit A. 

18  MR. BEILLY: Thank you, Josh. 

19 

CROSS-EXAMINATION 

21 BY MR. BUNTING: 

22 

23  Q Mr. Serpe, just to recap, 

24 you've been a thoroughbred horse trainer for 

over 40 years? 
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2  A Correct. 

3  Q And you provided a witness 

4 statement in this case. You confirmed that 

earlier? 

6  A Yes. 

7  Q And understood that statement 

8 would be reviewed by the arbitrator today? 

9  A Sure.

 Q I take it you reviewed it 

11 carefully to make sure it was accurate? 

12  A I went over it with Brad, 

13 yes. 

14  Q And no corrections to make to 

your statement today? 

16  A No. 

17  Q And I gather you also 

18 included all the information you thought was 

19 relevant to put in front of Arbitrator Benz 

relating to the positive Clonbuterol test 

21 for Fast Kimmie? 

22  THE WITNESS: Is that 

23  correct? 

24  MR. BEILLY: I can't answer

 questions. 
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2  A I believe so, yes. 

3  Q You've been a successful 

4 trainer over the course of your career?

 A I think so, yes. 

6  Q Over $34 million in earnings? 

7  A Yes. 

8  Q 13 percent career winning 

9 percentage?

 A That's kind of low for a 

11 regular guy, and probably the reason for 

12 that is I've trained mostly for breeders. 

13  So you get to train what 

14 comes out, you don't get the hand pick of 

them, so it affects your win percentage. 

16  We would always -- you know, 

17 the poster child for win percentage was Bill 

18 Mott, Oats and Water Bill Mott, 20, 22 

19 percent, until some other people figured out 

a better way. 

21  He was the guy, still is. 

22 Just talked to him yesterday. He's like 

23 very concerned about this case. 

24  Q All right, you have a team 

that you work with as a trainer, is that 
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2 fair? 

3  A Yes. 

4  Q And how many horses, at the 

time Fast Kimmie tested positive for 

6 Clonbuterol, how many horses were you 

7 training at that time? 

8  A I believe there were 18 

9 horses in the barn.

 Q And how many people on your 

11 team? 

12  A From last year, I mean, I can 

13 get you the payroll record if you want, let 

14 me just guess. I'll say, let's say maybe 

eight, nine, something like that. 

16  I can be completely accurate 

17 if you want. 

18  Q I take you at your word that 

19 you are not sure exactly how many, but it's 

in the range of eight people? 

21  A Yeah, let's say, let's just 

22 say ten. I forgot the exercise riders, two 

23 exercise riders. 

24  Q And you consider all ten of 

those people, again, not holding you to the 
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2 number ten, but you consider all those 

3 people part of your team? 

4 A They are employed by my 

company. 

6 Q And we will come to this in 

7 more detail, but the exercise rider, would 

8 that include the exercise rider who was also 

9 a body builder, is that a member of your 

team? 

11 A That's not true. 

12 Q I am just trying to 

13 understand that. 

14 So you have different 

exercise riders who are on your team? 

16 A Yeah, my assistant is a 

17 rider. My, actually my -- well, she wasn't 

18 there, so -- and then -- my girlfriend of 27 

19 years is a rider for us on a part-time 

basis. 

21 But she had an injury last 

22 year, her arm was broken, so we hired 

23 another, an outside rider to work last 

24 summer at Saratoga. 

That is a person that we 
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2 wanted to figure out, make sure everything 

3 was up and up with this person, because, you 

4 know, we needed answers.

 Q And so, just to be clear on 

6 that, and we will come to it in a bit of, 

7 detail, but there is a reference in your 

8 witness statement to a rider who is a body 

9 builder?

 A No, the blacksmith is a body 

11 builder, not the rider. The rider is a 

12 rider with -- again, we were looking for 

13 answers. 

14  Q Right. But the rider you 

refer to in your witness statement is a 

16 rider who had an inhaler, that's what you 

17 thought was interesting? 

18  A That's correct. And he was 

19 Fast Kimmie's rider, and he actually liked 

Fast Kimmie. 

21  And Fast Kimmie is difficult 

22 to put a bridle on, and he actually used to 

23 put the bridle on her, which means you're 

24 familiar with putting a bridle on a horse, 

you have your fingers actually on the bit, 
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2 so your fingers are going in that horse's 

3 mouth. 

4  Q Right. And this rider is 

someone who last summer was within your 

6 employ? 

7  A That's correct. 

8  Q And what was his name? 

9  A Gavin Gote, I believe that's 

how his last name is pronounced. 

11  Q So you've been the trainer of 

12 Fast Kimmie since February of 2023? 

13  A Yeah, I believe that's 

14 correct, yeah.

 Again, I can document that, 

16 but... 

17  Q On August 10, 2025, as we 

18 heard from you already this morning, Fast 

19 Kimmie won the fourth race at Saratoga?

 A '24. 

21  Q What did I say, 2025 --

22  A August 10, 2024. 

23  Q -- right, hasn't happened 

24 yet?

 A But if you know that --
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Q I would be pretty good, 

right? 

A Make a wager.

 Q You were Fast Kimmie's 

trainer, just so it's clear, then, on August 

10, 2024? 

A Yes, correct. 

Q And you then have been Fast 

Kimmie's trainer since the rules went into 

effect, the HISA rules? 

A Yes. 

Q And as the trainer, as a 

trainer of thoroughbred race horses, you 

said you are familiar with the HISA rules? 

A I am. I actually did read 

the whole thing, but I can't memorize it. I 

mean, if you want, I'll try. 

Q But your familiarity would 

have included reviewing the anti-doping 

medication control program? 

A Absolutely, absolutely. 

Q Just, Mr. Serpe, just wait 

for me to finish my questions before you 

jump in or we are going to drive the court 
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reporter crazy. 

A Sorry, I've never had an 

issue like this before, in 41 years.

 Q All good. 

And you would agree with me, 

though, that you understand as a licensed 

trainer you're a covered person under the 

program?

 A Yes. 

Q And you also understand that 

as a covered person, you have an obligation 

to be knowledgeable about the rules? 

A Yeah.

 Q And you also understand that 

you're responsible to ensure that there is 

no banned substances present in any of your 

horses? 

A Yes.

 Q And you also understand that 

Clenbuterol is a based substance under the 

rules without a valid veterinarian 

prescription? 

A I do.

 Q And I take it you are 
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2 familiar with the drug Clenbuterol before 

3 the HISA rules took effect in 2023? 

4  A I was.

 Q And what was your familiarity 

6 with it, what did you know about 

7 Clenbuterol? 

8  A Well, I knew two things. I 

9 knew it's an excellent FDA approved 

medication, and in fact, we used it on a 

11 horse that are you familiar with, what a tie 

12 back is on a horse? 

13  Q I'm not --

14  A So if a horse has two chords, 

like your vocal chords, and they can become 

16 paralyzed, one or both, they will actually 

17 pull it back and tie it back. 

18  Those horses are susceptible 

19 to lung infections, respiratory. 

Clenbuterol is perfect drug for that, 

21 because you are able to keep that horse 

22 clean. 

23  And I also knew that too much 

24 Clenbuterol was being used as an everyday 

thing on horses, which just really bothered 
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2 me. 

3  It got to the point at the 

4 track where I saw bottles of Clenbuterol on 

a window sill, you know, and this is like 

6 medication, and so I'm familiar with both 

7 sides of it. 

8  Q Right. And on the second 

9 point, I think you would agree with me that 

before the HISA rules came into effect, 

11 Clenbuterol was one of the more widely used 

12 or abused drugs on race horses? 

13  A I can't answer that. 

14  I mean, in our barn, we only 

use it on horses that required it. So as 

16 far as other barns are concerned, I have no 

17 idea. 

18  Q You as a trainer, though, in 

19 the industry would have observed, I think, 

as you just testified to, other trainers 

21 were using Clenbuterol regularly? 

22  A My personal opinion was I 

23 thought that horses were on Clenbuterol that 

24 maybe didn't need it, and it was -- there 

was just too much. 
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2  And you know, but within --

3 that's up to the person training those 

4 horses, do the right thing or not.

 And -- my opinion is my 

6 opinion. Like it or not, it's my opinion. 

7  MR. BUNTING: Do you have the 

8  exhibit that we just marked? Can we 

9  just provide that to the witness?

 MR. BEILLY: For the record, 

11  we had in our exhibit packet up 

12  through F, so I marked this on 

13  Exhibit G on the bottom. 

14  MR. BUNTING: Arbitrator

 Benz, do you have a copy of that on 

16  the portal? 

17  THE ARBITRATOR: I can pull 

18  it up. 

19  MR. BUNTING: I can lend you

 my iPad if you want. 

21  THE ARBITRATOR: Let me pull 

22  it up. 

23  MR. BEILLY: Are you 

24  referring to this one?

 MR. BUNTING: Yes. You have 
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the exhibit in front of you. 

Q For the record, it's titled 

Serpe Racing Stable Medication at the top?

 A Right. 

Q And this is a document that 

you and/or your team prepared? 

A No. That I prepared. 

Q You prepared, okay.

 And at the top we see a date 

of 6/5/25? 

A Yes. 

Q Can you tell me why that is 

the date on this document?

 A Because that's the date. 

Q That you printed the 

document, is there one? 

A I just pulled this, I wanted 

to bring something to show you guys. So at 

2:30 this morning I printed this up and I 

put a date on it, so you would see -- I 

wanted to show you, you know. 

And basically the only thing 

on here right now is Gastroguard. That's 

not a medication, it's just a supplement. 
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2  Q I understand. 

3  But would there have been a 

4 document like this dated August 2024?

 A Yes. 

6  Q You didn't bring that with 

7 you today? 

8  A No, those documents, we keep 

9 those documents for 30 to 60 days. And as 

long as we don't have any kind of issue, 

11 whatever, then they are discarded. Usually 

12 at least 60 days. 

13  Q So in this case you were 

14 contacted by investigators for HISA about 

the potential positive for Clenbuterol, 

16 HIWU, on September 4th, right, of 2024? 

17  A He's saying September 5th, 

18 you are saying September 4th. 

19  Q In September, within 60 days 

of the race on --

21  A I had the sheet, and checked 

22 the sheet, and there may even be a copy of 

23 it on my PC or something, or the sheet might 

24 be somewhere.

 Because, you know, I take 
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this very seriously, but it's irrelevant 

anyway, because there isn't anything on 

there that says Clenbuterol.

 Q So my point is only that you 

would have preserved the records relevant to 

the race on --

A We had the record on that 

time.

 Q You have to let me finish my 

questions, I'm sorry. 

A I'm sorry. 

Q It's not as casual as a 

regular conversation.

 A I hear you, I'm sorry. 

Q It's okay, but you would have 

preserved, then, the records relevant to the 

August 10th race at Saratoga? 

A Yes.

 Q And that would have included 

a sheet like this for August 10th, or around 

that time? 

A Yes. 

Q And I think you said there 

are other documentation you have as well 

Veritext Legal Solutions 
800-726-7007 305-376-8800 

PUBLIC



5

10

15

20

25

2931
FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 07/30/2025 OSCAR NO. 613800 -PAGE Page 146 of 414 * PUBLIC * 

PUBLIC

Page 85 

1  PHILIP SERPE - CROSS 

2 that is relevant to the care of your horses? 

3  A Yes. 

4  Q And you would have preserved 

that as well? 

6  A The training sheets, which is 

7 what they do on a day-to-day basis, we keep 

8 them maybe a month, because there is also a 

9 training ledger, a book that I keep. So I 

basically know. 

11  But those kinds of sheets, 

12 and what a horse gets done up, that's more 

13 for our staff to know about what their horse 

14 is doing that day, how they are going to do 

them up, that sort of thing. 

16  Q But the training ledger for 

17 Fast Kimmie that existed for the date August 

18 10th, does that still exist? 

19  A Yes.

 Q And you haven't provided us, 

21 at least today, with any of this 

22 documentation we just talked about? 

23  A No, because the training 

24 ledger -- the training ledger just has what 

they are doing, if they are going to gallup, 
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2 walk, breeze. 

3  And the only thing that would 

4 be in that thing medication-wise is their 

worming schedule. 

6  Q Does the ledger include who 

7 interacts with the horse on a particular 

8 day? 

9  A No.

 Q If we look at this sheet, you 

11 mentioned Gastroguard already. I just want 

12 to make sure I understand it. 

13  So we see stall and a number 

14 besides stall, underneath stall, correct?

 A Well, the number is to the 

16 left of the horse. 

17  Q Yes. 

18  A And then where it says time, 

19 so the deal is like the time is usually up 

here, when the medication starts, and this 

21 is where the person would initial. 

22  I did this at 2:30 this 

23 morning. This isn't even like I just wanted 

24 to show you something.

 Like today's sheet that went 
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2 to the barn, I'm trying to think, it 

3 wouldn't have had anything else on it, 

4 because there are no horses breezing or no 

horses in need of any other medication. 

6  The only thing is the 

7 veterinarian sheet would be accurate, but 

8 this one, so no. 

9  Q Again, I'm not being critical 

at all about the format you're using. I 

11 just want to understand it. 

12  A Yeah. 

13  Q So your team, when they are 

14 using this form in the field, would initial 

beside the horse after --

16  A Not a team. There is one 

17 person, my assistant trainer gives the 

18 medication. If he were to be off one day, I 

19 do the medication.

 There isn't any team, it's a 

21 single person. Only one person is allowed 

22 to do the medication. 

23  Q And who was the assistant 

24 trainer in August?

 A Rodrigo Ubillo. 
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2  Q Probably the same person? 

3  A You should get a little flag. 

4  Yeah, he's been with me for a 

long time. 

6  Q And what was his last name? 

7  A Ubillo, U-b-i-l-l-o. 

8  Q And Mr. Ubillo, he was the 

9 assistant trainer in August of 2024?

 A Yes. 

11  Q And again, just back to the 

12 sheet, then, Mr. Ubillo would initial beside 

13 each horse when he provided them with 

14 whatever the substance or product is that 

appears on the medication form? 

16  A Correct. 

17  Q And again, I'm just trying to 

18 understand this. Can you explain why Fast 

19 Kimmie appears under Gastroguard twice, at 

number 5 and number 11? 

21  A I just made this thing up 

22 here, so this isn't an accurate sheet. If 

23 you want an accurate sheet, I can e-mail you 

24 one or whatever.

 Q Okay. And Body Builder, 
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which we see underneath Gastroguard? 

A Is also a non-medication 

supplement.

 Q It's a supplement? 

A Yes. 

Q And am I right that prior to 

today's hearing you haven't had any of the 

supplements that your horses were being 

provided tested to see if they were 

contaminated with anything? 

A Tested after the medication 

positive? 

Q Well, the Body Builder, just 

to be clear, it says all horses, so that's a 

supplement that would be given to all of 

your horses in the barn? 

A Correct. 

Q And so, have you tested the 

Body Builder supplement that was given to 

Fast Kimmie in August of 2024 to see if it's 

contaminated? 

A No, I wouldn't be able to do 

that, because by the time we realized that 

we had a positive, we probably went through 
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20 bottles of that stuff. That would be 

gone. 

Q But you would have new 

bottles of that stuff, but not the stuff 

that you would have used at the time? 

A No, we don't check every 

bottle. 

Which is funny you should say 

that, because we, you know, we asked for 

testing, and it was denied by HIWU. 

Q You asked for testing of the 

Body Builder supplement? 

A No, we asked for hair 

testing, and that was denied. We asked for 

people to be denied. 

Q The hair testing was done, 

eventually? 

A In December, four months 

later. 

Q Did I misunderstand? 

A We did like eight other 

horses, we tested them, but we didn't test 

Fast Kimmie.

 Q Did I misunderstand? If you 
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2 take a hair sample it will tell you -- in 

3 December, it will still tell you whether or 

4 not Clonbuterol was present all the way back 

to August? 

6  A I don't know. You have to 

7 ask him. Is that what he said? 

8  Q We will deal with Mr. 

9 Michaelis. In paragraph 7 of your witness 

statement you say, Although I believe the 

11 Clenbuterol found in Fast Kimmie's post-race 

12 urine is the result of some type of 

13 contamination, either before the race or in 

14 the test barn, I cannot specifically 

identify a source of the Clenbuterol." 

16  I just want to clarify a 

17 couple of things coming out of that 

18 statement. You weren't at the track at 

19 Saratoga on August 10th?

 A No. 

21  Q So you don't know what 

22 happened at the test barn, you weren't 

23 there? 

24  A We are not allowed in there 

anyway. 

Veritext Legal Solutions 
800-726-7007 305-376-8800 



5

10

15

20

25

2938
FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 07/30/2025 OSCAR NO. 613800 -PAGE Page 153 of 414 * PUBLIC * 

PUBLIC

Page 92 

1  PHILIP SERPE - CROSS 

2  You knew that, right? 

3  Q Let's talk about -- questions 

4 go one way. Sorry, Mr. Serpe. It's not an 

opportunity for you to explore what I do 

6 know. 

7  Let's discuss what happened 

8 before the race. So you say in your 

9 statement you asked all your employees. So 

that would be your team, right? 

11  A Yes. 

12  Q So all your employees, 

13 whether they had any knowledge of how 

14 Clenbuterol ended up in Fast Kimmie's body?

 MR. BEILLY: Your question 

16  is, you said before the race. 

17  A Yes, that would be September 

18 5th. 

19  Q Let me reframe that question. 

Mr. Beilly is correct, I wanted precise --

21  MR. BEILLY: Excuse me for 

22  that. 

23  MR. BUNTING: That's fine. 

24  Q In your witness statement you 

say you have asked all your employees if 
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2 they know how Fast Kimmie had Clenbuterol in 

3 her body? 

4  A Yes, I mean anything, 

anything that -- not just that, did anybody 

6 see anything that was out of the ordinary. 

7  We are trying to figure out 

8 what had happened, and you have to 

9 understand that all this, boom, hit us like 

a bomb. 

11  And like, I wanted answers, I 

12 wanted to know if anybody knew anything that 

13 was going on, because we needed to figure 

14 out what had happened.

 Q So the employees that you say 

16 you spoke to were the people that would have 

17 been part of your team, as we discussed it 

18 more broadly earlier? 

19  A Employees.

 Q That would have included 

21 Mr. Ubillo? 

22  A Correct. 

23  Q And it would have included 

24 the exercise rider who you were using on a 

temporary basis in the summer? 
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2  A Here is the funny thing. The 

3 exercise rider left, right around the time 

4 we were informed, which is why we wanted him 

tested. 

6  Q So you have not spoken to the 

7 exercise rider? 

8  A Have not. 

9  And that was one of the 

people that I requested from the gaming 

11 commission steward to be tested. 

12  Because I did some 

13 investigating on Clenbuterol, because since 

14 September 4th or 5th, whatever night it is, 

or whatever day it was, I basically sleep 

16 from 9:00 until 2:00 in the morning. 

17  Q And Mr. Ubillo, he's not 

18 providing evidence in this proceeding, 

19 right?

 A No. 

21  Q And then you talked this 

22 morning with your counsel about all the --

23 or people that handle a horse on race day, 

24 right?

 A Correct. 
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2  Q That included the blacksmith, 

3 an examining veterinarian, Lasix 

4 veterinarian, a valet and a jockey, among 

others? 

6  A Lots of others. 

7  Q And you didn't speak to any 

8 of those people about whether or not they 

9 knew how Fast Kimmie tested positive for 

Clenbuterol? 

11  A I spoke to the blacksmith, 

12 he's the body builder. 

13  Q And none of these people I 

14 just listed off, including the blacksmith, 

are providing evidence in this case? 

16  A Well, no, because, you know, 

17 what am I going to do? 

18  They weren't tested when we 

19 wanted them tested, so, I'm just going to 

sit there and accuse people that I have --

21 you know, what am I supposed to do, go find 

22 out which valet? 

23  I wasn't even there, I don't 

24 know which valet saddled the horse or 

whoever, or who had the horse in the 
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starting gate. 

Maybe we can find out by film 

or something like that, but I'm unaware of 

who those people are. 

It's just that there is a 

number of people that have their hands on a 

horse within, let's say 72 hours of a race. 

And it could be -- I'm 

thinking it's 14, 15 people. 

Q Having talked about all of 

this, you would agree with me that you don't 

know how Fast Kimmie tested positive for 

Clenbuterol?

 A No. 

Q Just a few final questions 

for you, Mr. Serpe. 

And you talked about this 

already, but you were provided with the 

notice of positive test directly by HIWU 

investigators? 

A Yes. 

Q And it was at your barn in 

Saratoga?

 A Correct. 
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2  Q And you testified earlier you 

3 were angry when you received the note? 

4  A Yeah. And can I answer this, 

are you ready? 

6  One of the things I was angry 

7 about is that four more horses ran after 

8 Fast Kimmie, okay? 

9  So what bothers me is on the 

31st of August, we had a barn search done, 

11 and I believe we know factually that HIWU 

12 was aware of the horse being positive on the 

13 27th of August. 

14  On the 31st of August, until 

the close of the meet, which would have been 

16 Labor Day, so Saturday, they came to the 

17 barn the 31st, we ran two or three horses 

18 that day. 

19  One horse won. He was in the 

stall next to her, okay? 

21  So you want to know what was 

22 going through my head? 

23  How did this happen, and this 

24 horse won and went to the test barn that was 

in the stall next to her, okay? 
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2  And I'm going to tell you 

3 something else. If on the 31st they told me 

4 that we had a positive, because they knew, 

because they knew on the 27th, I would have 

6 scratched the four horses that I ran on the 

7 31st until -- I think two ran on the 31st, 

8 one on the 1st, one on the 2nd, Labor Day. 

9  I would have scratched them, 

and the reason I would have scratched them 

11 is because how did this happen? 

12  And I am not -- so, who put a 

13 horse in harm's way here? Who put me in 

14 harm's way here? Let me finish, because how 

do I know now? 

16  So guess what happened for 

17 the next month? Now I have to sweat it out 

18 waiting for a test to come back on a horse 

19 that went to the spit box.

 So that's why I was upset. 

21  Q Well -- but let's be clear 

22 about that everything you just talked about, 

23 the August 27th test, and August 31st, you 

24 didn't know any of that when the HIWU 

investigators first came to you? 
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2  A No, they did, and they should 

3 have told me, because they are putting 

4 horses in harm's way.

 Q But my point, sir, is that's 

6 not what you were angry about when you were 

7 delivered the notice? 

8  A I was angry because of this 

9 thing that had happened, because we think 

what you want, show me what you want, in lab 

11 reports, whatever. 

12  I don't ever give any horse 

13 any illegal medication. 

14  After 40 years, I didn't wake 

up one day and decide to give a horse 

16 illegal medication. 

17  So, was I mad? Yes. 

18  Do I have a temper 

19 periodically? Yeah, that's a good thing to 

have a temper about, I'm sorry, and I 

21 apologize for the temper and for that 

22 investigator. 

23  I do, but I did it. I don't 

24 think yelling is against the law, is it?

 Q That's fine. I just want to 
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be clear about your evidence, right, and you 

have to let me finish my question, sir. 

I'm really sorry.

 A Yes. 

Q When you said you were angry 

for those reasons, you weren't angry for the 

reasons you gave me originally, that stuff 

you're angry about today?

 A No, everything, everything, 

the whole nine yards. 

I really am very upset at the 

fact that HIWU knew that about this 

medication positive on the 27th of August, 

and I ran, I ran four more horses that I 

would have scratched. 

Q So let just stay focused on 

the day you were provided with the notice of 

the potential infraction.

 A Yes. 

Q On that day, I think in your 

evidence this morning you said, you even 

referred to Lisa Lazarus of HISA? 

A I mentioned her name.

 Q Did you mention her name or 
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2 use a different expression for her? 

3  A I couldn't tell you, it was 

4 almost a year ago. Whatever it was, I did 

it, you have it on tape. 

6  I don't know why you're 

7 asking me these questions. You have it on 

8 tape. 

9  Q Did you listen to the tape 

before your testimony today? 

11  A No, and you don't need to. I 

12 was upset. I was really upset, okay? 

13 Because of all the things we just talked 

14 about.

 Q And did you say, when the 

16 investigators provided you with the notice, 

17 that you were going to take them down, take 

18 HISA down? 

19  A Maybe.

 Q You don't deny saying that? 

21  A I don't know that I said it 

22 or not. 

23  Q And you filed a 

24 constitutional challenge against the 

Horseracing Integrity and Safety Act? 
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MR. BEILLY: Objection to the 

relevance about the federal court 

lawsuit.

 THE ARBITRATOR: Overruled, 

but it is kind of getting far 

afield. 

Q That's my only question about 

it.

 A Yes. 

Q Mr. Serpe, have you reviewed 

the expert reports of Dr. Cole and 

Dr. Eichner that have been delivered in this 

case?

 A Dr. Cole, yeah. 

Q And Dr. Eichner as well? 

A I don't know that I -- I did 

not read any report from Dr. Eichner. 

MR. BEILLY: Who is Dr.

 Eichner? 

MR. BUNTING: An expert 

tendered by HIWU. 

A I heard about that. 

Q I just have to ask you to let 

me close out my questions, Mr. Serpe. Did 
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you administer Clenbuterol to Fast Kimmie? 

A No. 

Q And did you direct anyone on 

your team to administer Clenbuterol to Fast 

Kimmie? 

A No. 

MR. BUNTING: Thank you, sir. 

Those are my questions.

 A My apologies for answering 

you too soon. Again, this is a firster for 

me. 

Q 

A 

It's okay, not a problem. 

I'm sorry. 

REDIRECT EXAMINATION 

BY MR. BEILLY: 

Q Just one clarification 

about -- good afternoon, the exercise rider. 

A Yes. 

Q Did he solely work for you or 

other people? 

A We hired him first as a 

freelance rider, which is how he worked, 
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