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(Call to the Order of the Court.)

THE COURT: In the matter of Philip Serpe versus
FTC, et al., 24-cv-61939. Will the parties please enter their
appearances, beginning with the plaintiff.

MR. BEILLY: Good afternoon, Your Honor. Bradford
Beilly on behalf of the plaintiff, Mr. Serpe -- Philip Serpe,
and with me is Mr. Serpe.

THE COURT: Good afternoon, sir.

Good afternoon, counsel.

MR. ELHACHEM: Good afternoon, Your Honor. Johnny
ElHachem with Holland & Knight on behalf of Defendant
Horseracing Integrity and Safety Authority, Inc. With me are
co-counsel, Lide Paterno, Pratik Shah, and John Roach.

THE COURT: Good afternoon, counsel. Good afternoon
to you all.

We are here -- oh, I'm sorry. I thought you were
introduced, Counsel.

MS. PITZ: No, I'm so sorry.

Good afternoon, Your Honor, Taylor Pitz on behalf of
the FTC.

THE COURT: Thanks for being here.

Okay. Let me say, this was very well briefed. And
this is obviously a very interesting and important set of
issues briefed by counsel.

I've been looking forward to this argument for some
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time, and I intend to give you whatever time you all wish. I'm
not extremely strict on that. I simply ask that you be near a
microphone when it's your turn so my wonderful court reporter,
Shelly, doesn't throw something at me.

But that's pretty much it. It's plaintiff's motion
for a preliminary injunction. I obviously have a lot of
questions, but I know you're all very thoughtful and
experienced attorneys, and so I'm going to let you run, pardon
the pun, for a little while before I interrupt you.

But it's your motion, counsel. Please proceed.

MR. BEILLY: Yes, Your Honor. Would Your Honor
prefer if I come to the podium?

THE COURT: 1I'll let you do whatever you want as
long as you're near a microphone. 1If you're more comfortable
and you're going to present better in a chair versus standing,
that's up to everybody, but you got to put the microphone
right here, because that's what Shelly needs.

MR. BEILLY: So let me just test and make sure that
I'm coming through.

Shelly, can you hear me?

THE COURT REPORTER: I can hear you, yes.

MR. BEILLY: Your Honor, as I said, my name 1is
Bradford Beilly. I represent Mr. Serpe. We are here in
connection with the plaintiff's motion for a preliminary

injunction, which is the Seventh Amendment issue. We're not
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going to be discussing the non-delegation issue today.

THE COURT: That's right. I've stayed the
non-delegation issue. It's just the Seventh Amendment.

MR. BEILLY: So in terms of the facts of the case,
they don't appear to be in dispute. I mean, I can state
the -- all the facts and read to you the facts from the
verified complaint.

THE COURT: You don't have to. I'm aware of them.

MR. BEILLY: And I'm assuming that the defendants
don't have any objection to accepting the amended verified,
excuse me, the verified complaint as the facts supporting the
motion for summary judgment.

So in light of that, we basically have a situation
where -- and Your Honor has now familiarized yourself, I
guess, with the structure of the Horseracing Integrity Act,
how it is managed by the FTC. How HISA, which we've referred
to in the briefs as the "Authority," sometimes you'll hear me
use "HISA," because I'm just used to using "HISA." You'll
hear about HIWU, the Horseracing Integrity Welfare Unit, which
is the anti-doping entity that is contracted with HISA to
prosecute anti-doping claims.

Our central argument today is that the entire
process of this proceeding from the institution of the charge
letter, through, if we have to go there, one, it would be an

arbitration in front of an arbitrator that's been jointly
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selected by HISA and HIWU, paid for by HISA. A JAMS
arbitrator.

We would then go, after a final order is issued, and
that would be the sole fact-finding, to an ALJ appointed by
the FTC. It would be supposedly de novo review. However,
there's certain restrictions on what that review is, and that
review would not entail a jury trial. That would then be
appealed to discretionary -- the FTC commissioners. They
would otherwise have the right to hear it or not hear it, but
it would otherwise be a condition precedent to further review
by the district court.

What we've alleged, and what I'm here to argue today
and answer any questions that Your Honor has, because I'm sure
Your Honor has a lot of questions, is that from the get-go we
have a here-and-now constitutional violation by mandating that
Mr. Serpe and I, and whatever witnesses that we're going to
have, have to now go appear. We've now been scheduled, as
this proceeding has been going on in the background, we'wve had
HIWU taking certain actions, and I know in our last filing we
sent you the actual procedural order by the arbitrator that
says on June 5th and 6th in the city of New York that we are
supposed to be appearing to conduct the arbitration hearing.
We claim that arbitration hearing is unconstitutional.

THE COURT: Yes. And you use the phrase "here and

now" because you're referring to the Axon case.
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MR. BEILLY: Exactly.

THE COURT: And the Axon case used that phrase, of
course, when it was, as Justice Kagan used it, determining
whether there was subject-matter jurisdiction or not when
there was a statutory scheme that was put in place and whether
or not that statutory scheme displaced Article III review.

The Tenth Circuit said that your citation of here
and now beyond a jurisdictional dispute was dicta, and that in
fact, for purposes in the Tenth Circuit -- I can't pronounce
the case, so I'm not going to try -- it basically said that
here and now cannot get you there for purposes of irreparable
harm and a preliminary injunction.

Here and now was used by Justice Kagan in Axon for a
different purpose. It doesn't mean that just being exposed to
an unconstitutional process, as you have it, 1is enough.

So that's what the Tenth Circuit said. You want me
to tell the Tenth Circuit to go fly a kite, or that they just
got it wrong-?

MR. BEILLY: I'd like you to say that Axon got it
right, and that since there's no ruling in this circuit, that
you can rule that there's a here-and-now problem, and that we
are not mandated to participate in this unconstitutional
proceeding. Because when you look at it overall, either we
have a constitutional right to a jury trial or not.

Now, we can deal with that obviously by one,
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participating in the arbitration; two, taking our appeal to
the FTC; three -- excuse me, taking our appeal to the FTC/ALJ;
three, then seeking review from the FTC commissioners; and
then four, come back to you. And we're going to be in the
exact same place under the exact same set of facts.

THE COURT: Well, Mr. Beilly, I don't know if that's
exactly right. Let me push you on that.

MR. BEILLY: Sure.

THE COURT: What you're starting to point at is,
which is really, for purposes of today, you know, critical.
It's not about always the merits or strength or likelihood of
success, it's also about irreparable harm. What you're
talking about is that there's harm right now. There's harm
right now, and there's harm that's irreparable.

The Eleventh Circuit has said to me, and it's still
good law in cases like City of Jacksonville, in cases like
Siegel vs. LePore, that except for First Amendment and except
for right to privacy, the mere exposure to an unconstitutional
process does not presume irreparable harm.

And it's not clear to me that, hypothetically, if I
found no irreparable harm here, I think that might doom you
for today, but I don't see, based on what you said in the
first eight minutes of our conversation together, couldn't you
move for summary judgment tomorrow, or judgment on the

pleadings tomorrow, and you would have a closed factual
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record?

You would have to make, with your client, a
strategic decision to do that tomorrow before any arbitration
occurred, before any penalty was ever meted out by the
arbitrator. But if it's as strong as you say, that
unconstitutional process, admit or deny before an arbitrator
that doesn't respect the Seventh Amendment right, can't you do
that tomorrow?

MR. BEILLY: Well, Your Honor, the question really
then becomes whether or not the Seventh Amendment right is
that kind of a constitutional right that when it's violated,
entitles you to here-and-now relief.

I didn't see any cases cited by the other side that
specifically said that the Seventh Amendment, as opposed to
the First Amendment, that that's not a constitutional right of
significant value, for lack of a better term, that you're
being deprived of that doesn't give you a right to relief.

Now, if Your Honor is suggesting we could, in
theory, move for summary judgment on both counts, but the
question really is, you know, what kind of a record does Your

Honor need us to develop for purposes of doing that?

THE COURT: That would be, in some respects,
Mr. Beilly, to your advantage. You are the master of the
complaint. You could decide, you know, let's wait till July.

Let's see what they do.
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And it does bear upon the gquestion that you ask,
because I don't think you would disagree that if you go to
arbitration, and the only thing that happens in arbitration is
that they do something that is clearly inequity, like a ban,
where you would have no Seventh Amendment right, at least in
your papers, you don't seem to claim that you would have a
Seventh Amendment right.

If that happens, you would say something like the
following:

You would say, "Yes, they didn't even mete out the
civil monetary penalty, which is clearly at law, but because
of cases like Jarkesy, when the two are intertwined, a jury
has to hear the fact-finding of anything that could
potentially be a remedy at law, and we didn't get that."

So even if you go all the way through, and even if
it's only an equitable remedy that comes out of arbitration,
it seems to me you have a more than colorable claim that you
didn't get your Seventh Amendment protection, and then it's
even better if they do mete out a civil monetary remedy. Then
you have, on its face, harm.

That's all Roman numeral one, sir, and I know it's a
long soliloquy, but I want to hear your response.

Roman numeral two is as you do it right now, you
have no -- no exacting of any penalty, but you have exposure

to a process that on its face is, we're going to just decide
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all of this ourselves with the potential of a civil monetary
penalty, and then it's kind of what you said. 1It's a -- it's
a here-and-now, but it's motion for summary judgment or
judgment on the pleadings, as you have it.

So it seems to me you're the master. But what you
aren't the master of is whether you have irreparable harm
today, and I haven't seen anything in your papers that states,
except for a First Amendment case that you cite, that I can
presume irreparable harm from exposure to a non-Seventh
Amendment tribunal.

That's the big speech, Mr. Beilly.

MR. BEILLY: And I appreciate that, Your Honor. And
your hypothetical, with all due respect to Your Honor, because
I've had the pleasure, slash, displeasure of participating in
HIWU proceedings, to just publish to you from the charge
letter.

So as -- as Your Honor probably knows from the
process now, horse races, horse ends up in a post-race testing
barn. A urine sample is taken. A blood sample is taken.
Thirty days later, the trainer will get a notice letter that
your horse has tested positive for "X" drug. This case
happens to be clenbuterol. It happens to be a urine, but it
could be any drug in any medium, and you have certain rights
at that point in time, and those rights are to admit the

violation, not ask for a split sample, a B sample, or ask for
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a B sample and proceed from there.

So in this particular circumstance, then you ask for
a B sample. The B sample confirms the A sample. It doesn't
mean the urine came from the horse. It doesn't mean how the
urine was contaminated. It doesn't mean when the
contamination occurred. It doesn't mean whether the trainer
is involved directly or indirectly with the contamination.
You're there.

What -- and that's a banned substance in this case,
clenbuterol, and what HIWU then does is send out a charging
letter, because I have seen it time and time again.

Whatever your explanation is, it'll have a paragraph that
simply says, "We've received your response. We appreciate
your telling us the facts, but we have determined --" in the
language of HIWU -- "HIWU is satisfied that you have committed
an anti-doping rule violation. The EAD charge letter is
issued pursuant to the Anti-Doping Medication Control Program,
Rule 3248. Our records indicate you have no prior anti-doping
rule violations."

And just -- I'm going to skip over there just
because you know, and I'm sure it's in the pleadings, that
over 40 years, Mr. Serpe's never had a medication violation.
"Notwithstanding, based on our review, we are seeking the
following:"

And we're not going to talk about disqualification
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of the horse, we're not going to talk about disqualification
of the purse, we're not going to talk about the period of
ineligibility, which is a two-year suspension, we're going to
talk about a fine of $25,000. ©Not even "up to" $25,000. A
fine of $25,000, and payment of some or all of the
adjudication costs of HIWU's legal expense.

But it's a $25,000 fine that violates the Seventh
Amendment, if the Seventh Amendment applies. We can talk
about equitable remedies versus legal remedies, we can talk
about -- because I just remember it from law school -- Beacon
Theatres and Dairy Queen, when you have that mixed issue of --

THE COURT: Yes.

MR. BEILLY: -- equitable release. 1Is it an
equitable penalty? 1Is it a legal penalty?

THE COURT: Equitas sequitur legem.

MR. BEILLY: Right. So we know that under those
circumstances, we would impanel a jury, the jury would find
the facts, the jury would find whatever facts are relevant to
the legal relief sought. Your Honor would then accept that as
an advisory opinion, for lack of a better term, and then
institute whatever equitable relief would be appropriate at
that time.

So, in these HIWU proceedings, this notion that HIWU
was going to find you liable for violating the anti-doping

rule, but only issues of, quote/unquote, equitable type
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relief, is just a fallacy of supposition, because it doesn't
happen.

THE COURT: Well, yeah -- yeah, I hear you. But
for purposes of a preliminary injunction and irreparable harm,
if they wrote you two weeks from today and said, "You know,
for your arbitration proceeding, civil monetary penalties,
fines, they're off the table. This is only going to be about,
if we find you liable, disgorgement of the purse of the races
that that horse ran in."

If they did that, there couldn't possibly be a

Seventh Amendment violation; right? If they took it off the

table.

MR. BEILLY: If they took it off the table?

THE COURT: Yes.

MR. BEILLY: But that's a hypothetical that doesn't
exist.

THE COURT: Well, but then what you're left with is
that you would be saying today, if we brought a motion for
summary Jjudgment today, because let's say hypothetically --
and I still haven't heard how he's irreparably harmed -- if
you brought a motion for summary judgment today, it would be
on the facts that you just said. They have not taken it off
the table.

There is certainly the possibility of something that

Mr. Beilly calls a legal remedy that will not -- those facts
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will not be adjudicated by a jury. You could do all of that.
And if you were right, what do you get? And this goes to
irreparable harm, Mr. Beilly.

If you're right, as a matter of law, based on the
facts as you rightly and cogently put them today, based on the
charge letter, no suppositions. We don't know what they're
going to do. Based on the facts that you have it today, what
do you get for that Seventh Amendment violation? What do you
get?

MR. BEILLY: For the Seventh Amendment violation,
there would arguably be none, because there's no monetary
relief recoverable analogous to common law.

THE COURT: Oh, no. I don't agree with you. I
don't want to argue your case. You would say something like,
"We're about to walk into an arbitration where they've kept it
on the table, Judge, enjoin them."

At that arbitration, they can't find any facts
without a jury, as long as it's on the table. You would be
asking me for that, that kind of injunctive relief as to the
FTC; right?

MR. BEILLY: Well, I misconstrued your hypothetical.

THE COURT: That's why we're doing this, sir.

MR. BEILLY: 1It's my pleasure, Your Honor.

I would be asking you for the same absolute relief.

THE COURT: Right.
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MR. BEILLY: As a matter of law.

THE COURT: And let me ask you this: If he went all
the way through it, Mr. Serpe, went all the way through it,
they kept it on the table, they exacted a civil monetary
penalty, they banned him, and they did all of that themselves.
There was no jury.

And let's say afterwards, you let it ripen, and then
you bring it back before me because it's ripe as heck now.

You went all the way through it, and they violated his Seventh
Amendment right, if I were to so find, what do you get then?
What are his damages?

MR. BEILLY: Well, at that point in time, his
damages are that he had to sit through the whole proceeding
and wait, and actually participate in the proceedings that are
unconstitutional. So, that's where he is.

THE COURT: Well, in the civil monetary penalty that
they found, you would get --

MR. BEILLY: In your hypothetical, that goes away.

THE COURT: Right. That would go away. Anything
else?

I would enjoin them from ever doing it again.
Anything else?

In other words, would you be able to sue in Section
1983 against them for violating his Seventh Amendment right,

or had they waived sovereign immunity?
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MR. BEILLY: Well, we're still dealing with,
candidly, the issue of whether HISA, the Authority, will ever
be liable, whether HIWU will ever be liable, as they contend
that they are private entities. Or do they have some kind of
immunity? And we haven't gotten to that point yet.

THE COURT: Well, Chief Justice Roberts and the rest
of them will help me there in a year or so, but I guess it
does matter for irreparable harm today if they have sovereign
immunity.

Right now, if they are making the case that they
have sovereign immunity, and he can never get damages, right
now, today, I'd like to know that, because then maybe it
starts to look irreparable, the harm of having to sit through
a hearing and have your reputation damaged and facts found
against you, as you would have it, by a Star Chamber and not a
jury.

But I don't know. Have they waived sovereign
immunity? Could he sue if they were found to violate the
Seventh Amendment?

MR. BEILLY: Judge, it's not an issue I'm prepared
to answer today, but maybe. Perhaps you'll ask them that
question.

THE COURT: Oh, I'll ask them. 1I've interrupted you
a lot, Mr. Beilly. I just want to make sure that you get your

chance to put on the table. I'm very concerned, for purposes
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of today, about what the law requires me to be concerned
about, which is irreparable harm and not just likelihood of
success.

Because the Eleventh Circuit, to which I'm bound,
says that irreparable harm is the sine qua non of a PI, except
for First Amendment cases and right-to-privacy cases that you
cite. They specifically say, in other cases, that exposure to
a process 1s not itself irreparable harm. And that's what I
just wanted to go back and forth with you about.

MR. BEILLY: Well, Your Honor, we've fenced about it
a little bit -- and I don't mean fencing in an adversarial
manner.

THE COURT: No, sir. Let me ask you if there's
anything else that you think needs to be underscored that we
haven't touched on. I just want to make sure I fully
understand what you think is the most important.

MR. BEILLY: Well, the most important is, as I said,
the here and now. Your Honor seems disinclined to say we have
a2 here-and-now problem.

THE COURT: Candidly, sir, I don't know. I will

tell you there's no court out there that has seized upon Axon

the way -- in fact, the courts that I can find have said your
argument is essentially -- those who have made it -- its
dicta. I haven't found one. It doesn't mean I can't be a

trailblazer, but, you know, the Eleventh Circuit is a serious
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group of people, and I'm bound to them, and they've said a lot
about irreparable harm, and it seems like your view of Axon
flies in the face of it.

MR. BEILLY: We've talked about the irreparable
injury that we've alleged in the complaint about -- and Your
Honor brought it up -- the reputational harm.

THE COURT: Yes.

MR. BEILLY: The loss of business. This hanging
over —-- this process hanging over Mr. Serpe's head is causing
him to lose horses. Owners don't want to give horses to
somebody that may end up being suspended, because then they
just have to move the horses to somebody else. We've alleged
that he's lost horses.

Originally, obviously, the provisional suspension
had a part in that.

THE COURT: And they've lifted it.

MR. BEILLY: And one -- we have a lot of discussion
in our brief as to how it was lifted without FTC oversight,
without any rulemaking, and how that really works, and is it
really lifted? Can it come back? What's the process by which
they've decided that they finally needed to look into do we
immediately suspend someone?

So now we immediately suspended you. You filed a
federal action challenging that. So now -- across the board,

they didn't just do it for us, but if you have a single
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violation, we're going to remove your suspension.

THE COURT: You're very scary when you file
lawsuits.

MR. BEILLY: Apparently.

THE COURT: You put them right back on their heels
for everybody.

MR. BEILLY: Judge, if that was really the case, I
would appreciate that acknowledgment. I don't think I scare
them at all.

THE COURT: Yes. Let the record reflect that there
was laughter in the courtroom. I don't know by who.

Let me ask you this, sir:

Maybe what helps -- there's two things that you
said. The first is that a lot of what you've said I think
actually is recoverable in damages at the end. You know,
Jarkezy, the case that helps you the most, it -- it doesn't
make me happy to say this, but the law has, you know, all the
way up to the Supreme Court -- Justice Gorsuch said it. You
know, Mr. Jarkezy had to wait six to seven years.

The point is, you know, that was exposure to a
process. I'm sure at an early time that person would have
loved an off-ramp. I don't know actually as I sit here
whether there was a PI sought, a PI denied, a PI appealed. I
don't actually know that as I sit here.

I know that in Jarkezy it was a long case, and he
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had to go through the whole gamut. And then it was found to
be a Seventh Amendment violation. So the question really is
on reputational damages and other types of damages. They
sound to me like they would be recoverable as long as they are
not immune -- as long as they are not immune.

And there's good case law for you that if they are
immune, then the harm can start to look irreparable because he
had to sit through the years and couldn't get it back. So I
leave you with that.

But secondly, wouldn't a stay help you here?
Wouldn't a stay of the case help you to then decide, you know,
we bring it before June or we bring it after July? Isn't that
really what's going on here for you, Mr. Beilly? Not a PI,
right? The filing was in October.

MR. BEILLY: Judge, what's going on here -- and
unfortunately, the way it basically played out, for lack of a
better term, in your very first order, you asked us all to get

together, and we're all collegial. We got together. We

discussed it. You asked us to discuss the effect of the
Supreme Court stay of the Fifth Circuit mandate. We discussed
that.

There was a discussion about should we just stay the
whole proceeding until after the Supreme Court ruled, which
the defendants believed -- and I'm not saying erroneously or

otherwise, it didn't happen -- but that the Supreme Court
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would have ruled.

THE COURT: Already.

MR. BEILLY: They would have taken it up in January,
and it would be over by May.

THE COURT: Yes.

MR. BEILLY: And we were fine with that. It's not
that we said no. The stay would have been fine. Let the
Supreme Court finish up this issue on the non-delegation of
the Fifth Circuit.

But what we said was, we don't want to go through
what you just said Mr. Jarkezy had to go through. The only
thing we want out of all of that is for HISA to control HIWU
so we don't get, right after our scheduling conference and
right after our order where we've all agreed, boom. Please
appear at a pre-hearing arbitration conference.

Which the way it works is HIWU writes a letter to
JAMS and says, "We want an arbitrator appointed." Okay. I
collegially talk to my adversaries, and we don't control HIWU.
Okay. How that is, I don't know for the moment.

The arbitrator was good enough, and I appreciate the
arbitrator saying, in response to me saying, "I don't want to
waive Mr. Serpe's rights by participating in what we allege to
be unconstitutional."

THE COURT: Sure. So you just make a special

appearance.
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MR. BEILLY: So -- so we make actually a special
appearance for the sole purpose of arguing a stay of the
arbitration, which would moot out a preliminary injunction
from you, because it wouldn't be happening; --

THE COURT: Yes, sir.

MR. BEILLY: -- right? So the arbitrator, it's
really kind of interesting because it's -- it's a little in
the weeds and, but our discussion is about your jurisdiction
and letting you rule on your Jjurisdiction and -- and just
staying the arbitration proceeding. Don't interfere with the
District Judge's jurisdiction.

THE COURT: Yeah. What I meant -- I'm sorry,

Mr. Beilly -- what I meant is, 1is should we stay my case so
that you can decide either we go all the way through with an
arbitration, and it ripens beyond doubt as to what then the
day after that arbitration, we unstay the case and you can
decide right then that the factual record is now complete.
We're going to move for summary judgment.

And by the way, I'll -- I'll make sure the
defendants get to be heard, but I don't think there's any
serious dispute so far that except for the arbitration itself,
there is no disputed set of facts on this record. $So that's
what I meant.

I meant maybe I can help by -- I take very seriously

what you're saying and that to the extent possible, any
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plaintiff with a colorable -- a colorable -- more than
colorable Seventh Amendment claim should not have to go into
Jarkezy land of six to seven years.

I think that is -- is right. But that doesn't mean
a PI. What it really means is that even -- whether there's a
PI or not, is this case needs to become factually right and
get decided on the legal gquestion that both sides argue. And
what I'm spitballing with you, Mr. Beilly, is -- is do you
have a preference? 1Is there any way the Court can assist in
that regard?

Because what I definitely don't want to do is put
this on a regular schedule and let discovery take place for
nine months, and then we'll have briefing, and Mr. Serpe is in
the same exact place as he is today, as -- as you tell me.

So do you have a preference in this regard,

Mr. Beilly?

MR. BEILLY: Well, my first preference would be a
stay of the entire proceeding, including the arbitration
proceeding.

Second, the second would be, as Your Honor
suggested, a stay of the proceedings. But we still have to
argue, and I don't -- and I don't -- when we're talking about
this, we can't lose sight of the non-delegation argument.

THE COURT: Yeah, well.

MR. BEILLY: And if you stay that, are we staying
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the arbitration, or are we going to go through it? Are you
staying enforcement of any —--

THE COURT: No, a stay of enforcement of a duly-
enacted statute by Congress. Again, this is the Eleventh
Circuit. That's a very serious kettle of fish.

MR. BEILLY: Your Honor, but when we're doing this
hypothetical --

THE COURT: That's right. ©No, you're being very
fair in your response. And you're basically telling me that
because the private non-delegation is out there, there are
issues with timing in the case.

MR. BEILLY: And you also have, if you remember,
Your Honor, we cited Alpine. And Alpine was really kind of
interesting because it was sort of a split between Axon and --
and Jarkezy, for lack of a better term. And what they said
was go through the proceeding, but we're not going to let the
SEC impose the penalty until it was SEC reviewed.

THE COURT: Yes, so let -- so let me play that out
for you. I think it would be something like -- I think --
something like a limited PI that says, "I'm granting it to the
extent that at the arbitration, they cannot impose a civil
monetary penalty."

MR. BEILLY: Correct.

THE COURT: You know, and I don't know if you want

that. I don't know if that helps you or hurts you. I still
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have to find that there's irreparable harm as to that, because
I don't know that there is, because on the civil monetary
penalty, that's something you can clearly get back. He would
still, as you would have it, have to go through the whole
thing and suffer findings, equitable findings, and equitable
remedies that could not -- that bell could not be unrung.

So I don't know --I don't know what you want. And
if you want -- if you're saying that in the alternative, you
would take a limited PI on the enjoining them from under the
statute and as implemented and as applied to Mr. Serpe, you
are not allowed to pursue any --

MR. BEILLY: Any remedy.

THE COURT: Any remedy at law.

MR. BEILLY: Equitable or legal. Because suspending
him for two years is not going to help him. That's going to
put us in the Jarkesy land that you talked about.

THE COURT: Yeah.

MR. BEILLY: And the only other point I would make
before -- and I know you said we have as much time as we
need --

THE COURT: But you're sick of me. So let's get
over to them.

MR. BEILLY: No, Judge, I'm enjoying our
conversation. And, you know, i1if the record could reflect I

say that with a smile.
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THE COURT: Yeah.

MR. BEILLY: All we heard about, you know, in
reading different constitutional attacks on HISA, was that
HISA was set up just like the SEC and FINRA. And, in fact, if
Your Honor would recall in Horsemen's One, basically what
happened was the Fifth Circuit said it's unconstitutional
because of the rulemaking process. And it basically appeared
to the Fifth Circuit that HISA had more power over the
rulemaking than the FTC.

And Mitch McConnell then basically said, okay, so in
an omnibus bill, we'll add a couple of sentences that align
with FINRA-SEC relationship, and that'll fix the problem. And
that's what the Sixth Circuit said, "Look, it works."

Okay. The Fifth Circuit said, "It still doesn't
work."

But the point I'm making there is Jarkesy and his
problem, his relation to the SEC and FINRA is no different
than Mr. Serpe's relation to the FTC and HISA. And we're in
the same kettle, so to speak.

And, you know, going back to that right to the jury
trial. And, you know, we're not going to get into that
discussion now and whether to get it, so later or not, whether
or not this is the type of action, i.e. doping in horseracing,
because --

THE COURT: That's right. And you need me to follow
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your brief and say doping in horseracing is really akin to
fraud, because it applies to a pre-existing market.

MR. BEILLY: Correct. But I don't necessarily need
that if you go to the here and now on the constitutional issue
just on the Seventh Amendment. But yes, I need that if we're
going to make the analogy that this is a fraud case, it's
always been a fraud case, and therefore, we have the right to
a jury trial from the get-go. We never have to appear in
front of anything other than an Article III Judge like
yourself.

Thank you, Your Honor.

THE COURT: Thank you, Mr. Beilly.

All right. Who pulled the short straw and wants to
go first?

MR. PATERNO: That's me, Your Honor. Lide Paterno
for the Horseracing Integrity and Safety Authority.

THE COURT: Sir?

MR. PATERNO: Your Honor, I think you're right to
focus on irreparable harm. We think there's no irreparable
harm here for the reasons you were discussing with Mr. Beilly.
He's raised three harms, I think, over the motion and the
reply.

One is that there was this provisional suspension,
everyone agrees, that was lifted back in November. It's not

going to be imposed again. I think that's off the table.
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The second harm that Mr. Beilly mentioned this
morning is this reputational harm. The fact that the charges
are out there, and that's hurt his business. But, Your Honor,
that cat is out of the bag. Whether or not the arbitration is
enjoined, the charges are public and are known. So we don't
think that that is a form of irreparable harm either.

And then the third is what you discussed with
Mr. Beilly about just being subject to an arbitration. An
arbitration that they allege is unconstitutional. And, Your
Honor, we think you're exactly right that there's just no case
law support for that.

In fact, both appellate courts -- it's not just the
Tenth Circuit, but also the D.C. Circuit in the Alpine case,
both of them read Axon exactly as you said. 1It's a
jurisdictional case. It's about Thunder Basin and the factors
and whether a court has power to hear a case.

That's just not where we are right now, Your Honor.
We're talking about irreparable harm. And I think for the
reasons the Tenth Circuit explained, the reasons the D.C.
Circuit explained -- and in fact, in the Alpine case that
recently went up, they applied for Supreme Court review on
this exact issue, and the Chief Justice summarily denied the
stay application. So we think there's just -- there's no case
law support for it. As you mentioned, you'd have to be a

trailblazer on that.
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And we think that's especially not warranted here
because the type of claim that's at issue. The Seventh
Amendment claim that we're talking about is not the same type
of claim as what was at issue in Axon. And this gets a little
bit --

THE COURT: Well, that's for sure.

MR. PATERNO: Yes, Your Honor. And so, for all the
reasons you said about the facts that still need to unfold and
why we think the claim is not ripe now, that's just why we
think a Seventh Amendment claim doesn't really fit into the
here-and-now injury inquiry that Justice Kagan wrote about in
the Axon case.

THE COURT: Yes, Counsel, but there's one last prong
that I'd like you to take a bite of, which is if this man has
to sit through, as Mr. Beilly would have it, a Star Chamber,
face fact-finding, and I'll make it even clearer, whether or
not a civil monetary penalty is exacted or not, that it's on
the table. I mean, it's certainly on the table as a matter of
statute and a matter of rule.

You could always, 10 seconds from now, take it off
the table. But as of this moment, it is certainly exposure
that Mr. Serpe is facing at an upcoming arbitration.

You haven't waived sovereign immunity, have you?

MR. PATERNO: Well, Your Honor, the HISA is a

private entity, so sovereign immunity is not applicable.
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THE COURT: Well, but your funding -- your funding
is -—- how does HISA get its funding?

MR. PATERNO: It's privately, Your Honor. It's not
through any appropriation.

THE COURT: Through the exaction of fees from the
industry.

MR. PATERNO: From covered persons; yes, sir.

THE COURT: So the argument would be you have no
sovereign immunity, and so therefore, as to HISA, if HISA
makes him sit through it and would dare, as Mr. Beilly would
have it, to expose him in any way to that penalty, and then
find facts without letting Mr. Serpe go first with a jury,
then he would have a Seventh Amendment claim because those
findings by that Star Chamber would cause damage that would be
remediable by Mr. Serpe. That's HISA's position today? That
he could sue HISA?

MR. PATERNO: Well, Your Honor, yes, he could sue.
We don't claim sovereign immunity. I think we would have
other defenses, for sure.

THE COURT: What would your defenses be to a claim
in damages that if the Eleventh Circuit, or the Supreme Court
ultimately one day says, "Oh, yes. That was a Star Chamber,
and it violated the Seventh Amendment," and it just so happens
Mr. Serpe is the only person that actually went through it --

MR. PATERNO: Uh-huh.
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THE COURT: -- what would HISA's position be as a
defense if they were found to have violated the Seventh
Amendment?

MR. PATERNO: Yeah, Your Honor. Obviously we
haven't briefed that, so I'm not prepared to say what the
defenses are. I can say firmly that sovereign immunity would
not be one for HISA.

THE COURT: Yes. Yes.

MR. PATERNO: To be clear though, Your Honor, I
think that here there would be fact-finding in the
arbitration, but of course all of this, any sanction,
including a civil monetary penalty, but any sanction that
might result from the arbitration would be subject then to two
layers of de novo FTC review, and so that's the point at which
the Seventh Amendment becomes, perhaps, applicable.

If there is a government proceeding, if the types of
legal remedies we're talking about are on the table, if there
are factual disputes, and so the kind of fact-finding that
happens at the arbitration doesn't implicate the Seventh
Amendment because it's a private arbitration.

THE COURT: Fair enough. So I skipped a couple of
steps and made them implicit. The FTC in this fact pattern is
going to put their imprimatur upon the arbitration down the
line, and once they do that, are they immune?

I'll ask her.
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MR. PATERNO: That's right. I'll let Ms. Pitz
answer that. But you're right, Your Honor, they might put
their imprimatur on it, but they might not.

You know, it might be that they reverse. The
statute gives the FTC wide latitude to modify a decision of
the arbitrator, to reverse a decision, and to make any other
finding. The FTC at both stages can receive new evidence, can
make a decision on a full record.

So where we are now is it's purely a private
arbitration. The Seventh Amendment doesn't even arise in that
posture, and it only comes up if this arbitration gives way to
a government proceeding. He might win in the arbitration.
That has certainly happened. There have been arbitrations
where the arbitrators have taken civil penalties or taken
periods of ineligibility off the table and said, "We find for
the claimant -- or for the horseman." He might win. He might
decide not to appeal.

For various reasons, there might not be a government
proceeding, but even if there is, it's unclear at this point
what the remedy would be. If it's a remedy at law, it's
unclear at this point if there would be any sort of factual
disputes. So all of that --

THE COURT: All of this goes to ripeness, and all of
this goes to irreparable harm.

MR. PATERNO: Exactly, Your Honor. It goes to both.
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But we think, obviously, that we're here on a PI. We think
you can stop at irreparable harm. In fact, we think you
should stop at irreparable harm. There's obviously canons of
constitutional avoidance.

And in the Siegel [] case that you mentioned, Your
Honor, in Footnote 12, I think it is, the Eleventh Circuit
says this, that if we can decide on irreparable harm and not
get to a serious constitutional question, regardless of how we
think that gquestion might come out, then we should stop there.

THE COURT: Let me ask you this -- and I promise you
you'll get your own time to run if you think I'm taking you
away from something that's important.

MR. PATERNO: No, I welcome the questions.

THE COURT: Let's say I agree with you, and that
there's no PI. There's no discovery in this case; right? The
factual record could -- if Mr. Beilly so decides to move right
now without any arbitration, the only fact that's on the book
would be the charge letter, and you either admit or deny for a
hearing that's going to happen in June.

If he did that, this is ready to go; right? There's
no discovery that HISA is seeking from Mr. Serpe?

MR. PATERNO: There's no discovery, and in fact, I
think the parties in one of our joint reports said that this
would be resolved on the papers without discovery.

Now, I don't think it would be ready to go because
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of all the ripeness problems that we talked about.

THE COURT: Well, that's up to Mr. Beilly.

Mr. Beilly, with his client, has a strategic decision as to
whether you move today --

MR. PATERNO: Right.

THE COURT: -- or one day before the hearing, or
after the hearing, and that's completely up to him. And the
factual record would expand that much if he waited until
through the hearing or not.

But you're agreeing that whenever he does it --
before the hearing, after the hearing -- HISA seeks no
discovery? This is on the papers?

MR. PATERNO: Correct.

THE COURT: Okay. That's helpful.

You cite Atlas Roofing. He says this is common law
fraud. You say it's not common law fraud, it's doping. Let
me ask you this: Does it have to be common law fraud for me
to find that this is within the ambit of the Seventh
Amendment, or not?

MR. PATERNO: I don't think so, Your Honor. There's
-- you know, Jarkesy split this up into two questions.
There's the first question, does this implicate the Seventh
Amendment? And there, the Court looked at that question, is
this analogous to some sort of common law claim? And also,

what type of remedy? Is it a civil penalty? Is it equitable?
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And I think as you mentioned to Mr. Beilly, they
really haven't made an argument that anything but the civil

monetary penalty would implicate the Seventh Amendment. So if

THE COURT: You agree that it does though; right?
That? The civil monetary penalty.

MR. PATERNO: Well, I think we could have arguments
on the merits, Your Honor, if we're briefing that in summary
judgment, but --

THE COURT: Well, you tell me. Do you think that a
civil monetary penalty, as in this statute and in these rules,
meted out by that Arbitration Board and imprimatured by all
the way up to the FTC, could that be anything equitable?

MR. PATERNO: Well, Your Honor, the only reason I
have some hesitation is because the way it works is this civil
penalty only is really effective or payable at the end of this
whole process.

And so let's say there is a civil penalty that
results from this arbitration. ©No one's coming to collect
that, or that's not due until after the suspension runs. And
so, in effect, it's almost like a payment he has to make to
get back into horseracing. You finish your suspension, you
have to pay the penalty to come back to horseracing.

If he elects not to participate in covered

horseracing at that point, then he really wouldn't ever pay
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the penalty.

But I'm happy to grant you, Your Honor, that civil
monetary penalties are the prototypical type of legal remedy.
That's what Jarkesy said.

So then I think you move to the second set of
questions, which is, is this in the public rights bucket or is
this in the private rights bucket?

And there, it's a historical inquiry. You look at
is this the kind of stuff that was litigated in common law
courts? "In the Court of Westminster of 1789," is what the
Chief Justice said.

And there, I don't think that it works to say that
this is just a common law fraud, but I don't think that really
is the answer. I think the answer is, is this something that
could be exclusively determined by the executive and
legislative branches, even if it also could be adjudicated in
a court?

And here, the record shows, and it's, I think,
undisputed that it has only ever been litigated, or
determined -- these types of claims have only ever been
handled in legislative and executive branches in the various
states that have these racing commissions. And that's been
for decades and decades and decades.

States like Florida have racing commissions that set

the rules, that enforce the rules, that adjudicate the rules,
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that impose civil penalties just like this. And there's
never, to our knowledge, ever been a Seventh Amendment issue.

And so at that stage, when you're looking at the
public rights, you're looking to see, have these types of
claims ever been litigated in common law courts, or Article
ITTI courts?

And here, the record just is plainly no, that it
hasn't been. There's no evidence of these types of claims
being adjudicated in common law courts. It's the opposite.

We put those sources in our brief, and I didn't see anything
in the reply to dispute that.

THE COURT: Well, it's because your view of Atlas
Roofing. You believe that Atlas Roofing and the public rights
exception includes -- I'm going to use it the most charitable
to your view -- which is, I think, something like anti-doping
of animals is public rights exception.

I mean, obviously, Justice Gorsuch and Justice
Thomas disagree with you. But even the whole Court seemed, in
Jarkesy, to suggest that that expansive view of public rights
may be going the way of the dodo bird.

MR. PATERNO: Well, you're right, Your Honor. I
don't know about going the way of the dodo bird, but you're
right that Jarkesy took a view on Atlas Roofing. To be clear,
I don't think that we relied on Atlas Roofing. I think

perhaps the FTC might have.
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But I think what my point is, you don't have to look
at Atlas Roofing at all. We're just looking at Jarkesy. And
in that case, the Court, the Chief Justice sets up this
historical ingquiry of, you go and look to see is this the kind
of thing that historically could be exclusively handled in the
executive and legislative branches, even if it's also
susceptible to adjudication in a court?

And here, the record, without having to get into
Atlas Roofing and that kind of thing, the record just shows

that this isn't kind of a new thing, and we have to find some

analogy to the olden days of where it matches. This has been
going on for a long time. These types of claims have been
handled in --

THE COURT: The claims have, but there was nothing
in the cases that I could find yet, you know, that -- I think
your argument is best because of the history and pedigree of
horseracing --

MR. PATERNO: Right.

THE COURT: -- for something like a ban. There's
not a case that says, "Oh, and by the way, they can exact
civil monetary penalties.”

MR. PATERNO: Well, but that's what the state racing
commissions have been doing, Your Honor, for decades and
decades.

THE COURT: Yeah, I just don't know if --
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MR. PATERNO: Obviously, this hasn't come up in a
Seventh Amendment context in the court --

THE COURT: That's right.

MR. PATERNO: But obviously, Your Honor, I think for
that reason, it's a serious question. It's a complicated
question. All the more reason that when it's resolved, it
should be done on full briefing.

We can dig through all these kinds of questions.

All the more reason that the Court really shouldn't rush to
answer it in a PI posture.

THE COURT: Okay, counsel. Anything else you want
to underscore for me?

MR. PATERNO: Only one last thing, Your Honor. I
think that Mr. Beilly mentioned a risk of waiver, and this was
in their reply brief. 1In their reply in support of the motion
to amend, they mentioned that they're concerned that if they
go through with the proceeding, that they would be waiving any
Seventh Amendment objection.

We just don't think there's a basis to that. We're
happy to stipulate that he's not waiving it by participating
in the arbitration. As Your Honor mentioned, that's how cases
like Jarkesy happen. It's on direct review of the agency
order after the proceedings. Obviously, I understand what you
were saying to Mr. Beilly about the time it takes, but there's

no waiver of the Seventh Amendment claim by participating in
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the arbitration.

THE COURT: I commend counsel for placing that on
the record. Mr. Beilly now has this transcript. Obviously,
if he so decides, regardless of whether I grant the PI or not,
if he so decides to run all the way through the arbitration,
I'm sure he'll place it on the record as well and perfect the
record in that regard. I appreciate you saying that.

Thank you, Counsel.

MR. PATERNO: Thank you, Your Honor.

THE COURT: Who's next?

Good afternoon, Counsel.

MS. PITZ: Good afternoon, Your Honor. Again,
Taylor Pitz for the FTC.

My friend, Mr. Paterno, covered most of the
substantive matters for defendants here today, but I'd just
like to reiterate one position of the FTC. We believe the
Court can and should resolve this motion on irreparable harm.
Plaintiffs have not established irreparable harm in either
their papers or their arguments here today. There is no
reason for the Court to reach thorny constitutional issues in
a preliminary injunction posture.

Just to respond about the here-and-now injury, I
would direct the court to the Alpine Securities case that
everyone has referred to here today that distinguishes between

an injury sufficient for here-and-now injury for
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jurisdictional purposes and what's sufficient for irreparable
harm for entry of a preliminary injunction.

THE COURT: Do you have a position on the FTC's
sovereign immunity?

MS. PITZ: I do not have a position on that for you
today. If that's something Your Honor would request, I'm
happy to run that up the chain.

THE COURT: Yeah, I think you should. I think it's
best to perfect the record here. I'm a lousy poker player.
Mr. Beilly knows that by now. Which is that I think the law
on irreparable harm, with one exception, is clearly in favor
of the defendants here. I'm not making a final ruling today,
but I do think that irreparable harm, which the Eleventh
Circuit has all kinds of cases. It is the sine qua non of a
PT.

We are talking about a duly-enacted Act of Congress.
And so someone in my position is supposed to be very
circumspect in granting a PI full stop in that context. But
the Eleventh Circuit is even more clear about irreparable
harm. And there's multiple cases, two of them I've cited,
that say even exposure to a clear constitutional violation is
not irreparable harm. And they specifically carve out the
privacy cases and the First Amendment cases. And that's all
they carve out.

I couldn't find another one that's in any other
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context. So I think what that leaves is one strand of cases
that the Eleventh Circuit has said -- and they are very good
law -- which says that if sovereign immunity -- and I'll even
stretch it further. The cases that I've seen don't quite say
this. If down the line there is going to be immunity or a
barrier that would prevent someone who is wronged from getting
it back, because the whole point of irreparable harm is if you
can get it back in money later on, even if it's six to seven
years later, that's not irreparable harm. You can get it
back.

But it seems to me, and I think your brother states
it very well, which is -- and it's right -- which is that in
this process, at some point a governmental agency is going to
have to put their imprimatur upon the process. And if that
governmental agency 1s going to invoke sovereign immunity
later, that's a different kettle of fish.

And before I finally, you know, check all the cases
and make sure that the way my jaw appears to be set for the PI
is the way I come out, I think it would be worth noting, and
it's not just the FTC; right? It's the FTC -- let me just
make sure I understand the layers here.

There's HISA, or the Authority, which is the private
501(c) (3) -- is it a charitable?

MR. PATERNO: (c) (6), yeah.

THE COURT: (c) (6), all right. I can make a horse
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joke there, but I'm not going to do that.

So there's a private entity at the bottom. And then
above them is the Commission; right, that has the first layer
of review.

And then above that is what, the final imprimatur of
your agency; is that right, Counsel, of the FTC? Or is there
only two layers?

MR. ELHACHEM: Yeah, so it's the Authority, FTC-ALJ,
FTC-Commission.

THE COURT: Okay.

MR. ELHACHEM: So it's Jjust two.

THE COURT: Thank you. So it's Authority, which is
private; FTC-ALJ; the Commission.

MS. PITZ: Correct.

THE COURT: Those are the three layers. And those
two, obviously, the top two, they're governmental actors;
right?

MS. PITZ: Yes.

THE COURT: So I would ask the -- I would ask
counsel for the FTC to put in writing as part of this motion
the view of the FTC today. I understand that there's pending
litigation and that things can change and that ultimately
courts down the line could have a view about whether or not
sovereign immunity is waived or invoked. But for purposes of

Mr. Serpe, I think he deserves to know today, because he's
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asking for a PI today, what's the view?

Because 1if you're invoking today, then it's an even
closer question, and I'll have to think about that.

MS. PITZ: Your Honor, I would just respond that
this is plaintiff's motion and it's his burden to satisfy all
four preliminary injunction factors.

THE COURT: It is.

MS. PITZ: He has not demonstrated or brought any of
this information to bear in filing his motion. And if he
needs relief today, it would be on him to do so.

THE COURT: Yes.

MS. PITZ: I also will just, as a courtesy, notify
you that I will try to get an answer on the FTC's position on
this question as soon as I can, but it may take some time.

THE COURT: And I'm going to give you that time.
I'm going to give you that time. I'm going to give you 15
days.

And by the way, Mr. Beilly, because it's not his
first horse race, is going to put in his view of the current
statutory framework and the rules and anything that they've
said as to whether he believes they have waived or not waived
sovereign immunity. Maybe it's somewhere in the bowels of the
statute or the rules or legislative history. Maybe because
HISA is HISA, and they're private, there's something in there

that says, "Yep, you can get it all from them, but the FTC is
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immune."

And then it gets really interesting. Then it
gets —-- but I'll let Mr. Beilly put in, in the same 15 days,
your view as to HISA being private but still created by
statute and an arm, at least in some respects, of the FTC
because that's what they're reviewing.

And I'll certainly give you, counsel, 15 days to let
me know what the FTC's view is today based on the statute and
rules on any immunity, not Jjust sovereign immunity, but it
bears upon -- and they would have a right to it. They would
have a right to call someone from the FTC. I would have the
right to take judicial notice of that fact because it goes
directly to irreparable harm.

And I understand the picture may be cloudy, but the
FTC will respond in writing as to the answer to the guestion

as put to them by this Court today. Okay? And is 15 days

enough?

MS. PITZ: Would it be possible to request more
time?

THE COURT: I'll tell you what, June's not that far
away. I want to resolve this. So I'm going to say 15 days
for today. If you have good cause because you're taking it up

a chain, I will, for good cause, consider a short extension.
But I do think it's very important that Mr. Serpe gets a

ruling on the PI because that will then inform the ultimate
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litigation and the strategic decision that Mr. Beilly and his
client need to take. And because you share in your brother's
representation that there's no discovery to be had here --
right, counsel?

MS. PITZ: That's correct.

THE COURT: Okay. So in 15 days, let's try to get
an answer as cloudy or clear as it may be, and then Mr. Serpe
will get the answer that he's been waiting for for a long time
on the PI.

And then I want to make sure that I'm being clear,
and this is regardless of the PI. 1If the plaintiff wants to
move shortly before the arbitration or after the arbitration

on a record that all sides agree there's no factual disputes,

this Court will not make Mr. Serpe wait. And I don't hear
anybody saying that this needs to go into -- I'm going to be
generous —-- the fall. Mr. Serpe doesn't have to engage in a

Jarkesy-like six to seven years i1f he and his counsel don't
want to do that.

They may want to go through an arbitration because
they may want to decide if it's worth the candle or not.
Maybe he'll exonerate himself, and then this all goes away in
his mind. Maybe not.

Maybe even the exposure to it is something he
shouldn't have to put up with. And it's a close and

interesting question of federal law.
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Anything else, Counsel, you want to underscore for
me?

MS. PITZ: Nothing at the moment, Your Honor. Thank
you.

THE COURT: Anyone else on the -- let's call it
government, slash, private side of the table?

Any short rebuttal, Mr. Beilly?

MR. BEILLY: Appreciate the honor, Your Honor, but
no thank you.

THE COURT: Okay. I want to commend all sides for
the extensive briefing and the hard work, and it's a pleasure
to have you here. And just so that the record's clear -- so
today is April 10th. I'm going to order all sides to get me
that position on immunity by April 25th. That is Friday, April
25th by the close of business. That'll allow me to study some
more in those two weeks, perfect the record, and then give
Mr. Serpe his answer on the preliminary injunction.

Thank you very much, counsel. Have a nice evening.
We're adjourned.

MR. BEILLY: Thank you, Your Honor.

(Concluded at 3:06 p.m.)
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MR BEILLY: Just so you
know, for the record, we do have a
court reporter on the video for the
pur poses of the federal proceeding.

THE ARBI TRATOR Ckay. Then
| et' s begin the hearing.

The case is being called
today of H WU versus Philip Serpe.

Have | pronounced your nane
correctly, M. Serpe?

MR SERPE: Ser pe.

THE ARBI TRATOR  Sorry. |
only get one ness up. JAMS case
nunmber 15010001008.

We are here at the JAMS
offices in mdtown Manhattan, and |
woul d ask, please, that the --
first, the daimnt, and then,
second, the Respondent, introduce
t hensel ves and the peopl e they have
with them

Thank you, Arbitrator Benz.

M5 FARRELL: Allison Farrel

Page 4
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on behal f of H W.

["Il et themintroduce
t hensel ves.

MR. BUNTI NG Janes Bunting,
al so counsel for H W.

MR. HEARN: Joshua Hearn,
al so counsel for H W.

MR. M CHAELIS: Robbie
M chaelis, Investigator with H W.

THE ARBI TRATOR It's your
turn.

MR. BEILLY: Bradley Beilly
on behal f of M. Serpe, and with ne,
sitting next to me on ny right, is
Philip Serpe.

THE ARBI TRATOR: Thank you.
|s there any reason that we have to
excl ude anybody from any part of the
proceedi ngs as we begi n?

MR BEILLY: | don't think we
have any of the other w tnesses
other than their first wtness, and
| don't believe there is any reason

to exclude their first wtness.
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THE ARBI TRATOR  Ckay.

Is that correct, we don't
have any of your other w tnesses?

MR. BUNTING That's right.

THE ARBI TRATOR: | need to
ask you each is there any objection
to the constitution of the panel
or -- | don't want to -- let ne
start with that.

Is there any objection to the
constitution of the panel?

M5 FARRELL: No.

MR BEILLY: No.

THE ARBI TRATOR: Then on the
I ssue of jurisdiction, | understand
t hat we have had sone activity in
the federal court, perhaps, with
respect to that issue.

Is that accurate, is the J
word the right word?

MR, BEILLY: Yes.

THE ARBI TRATOR: W are here
as a result of any accession to that

jurisdiction or a change in view of
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that jurisdiction based on the
prelimnary injunction order of the
district court?

MR BEILLY: W are here
t oday because of the order of the
district court denying the
prelimnary injunction of this
hearing, which I wll get to in ny
openi ng.

THE ARBI TRATOR:  Ckay,
anything to say on that?

M5 FARRELL: No.

THE ARBI TRATOR  Ckay, thank
you very nmuch. Well, then, let's go
right into it.

You very hel pfully provided a
schedul e that we don't have to like
count down the mnutes to precisely.

Wiy don't we start with
openi ngs of both sides. So who is
it still -- H WJ goes first?

M5 FARRELL: That's what we
have agreed upon.

THE ARBI TRATOR: Go ahead.

Page 7
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M5 FARRELL: Thank you,
Arbitrator Benz. Good norni ng.
Good norning to Attorney Beilly and
Tr ai ner Ser pe.

W are here today as HWJ i s
advanci ng a presence and a dopi ng
rul e viol ation agai nst Trainer Serpe
and seeks a two year period of
ineligibility, pursuant to which
Trai ner Serpe has received an
adverse analytical finding in the
category S3 banned substance
Cl enbuterol in the A and B sanples
of one of his horse trainees, Fast
Ki mm e.

The urine sanple was
collected followi ng a race on August
10, 2024 at Saratoga Racetrack in
Sarat oga Springs, New York

On the issue of the
violation, the violation itself,
this case is straightforward.

H WU has di scharged its

burden to prove a presence of ADRV
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800-726-7007

Veritext Legal Solutions

305-376-8800



FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 07/30/2025 OSCAR NO. 613800 -PAGE Page 70 of 414 * PUBLIC *

© 00 N oo 0o b~ w N PP

N D NN NN P B P P PP PP
a A W N P O © 0 N O O A WO N +— O

2855
PUBLIC

PROCEEDI NGS
under the programrules.

Because testing of the A and
B sanpl es have confirmed the
presence of the banned substance
Cl enbuterol in Fast Kimme's post
race bl ood sanpl e.

Under Rul e 3212, Trai ner
Serpe is strictly liable for any
banned substance found to be present
in the sanple collected fromhis
covered horse, Fast Kinmm e.

And that constitutes an ADRV,
regardl ess of intent, fault,
negl i gence or know ng use by Trai ner
Ser pe.

VWhereas here, H WJ has
di scharged its burden to prove a
presence of ADRV, the burden then
shifts to Trainer Serpe to defeat it
by establishing both 1, a | aboratory
error, and 2, that any such error
coul d "reasonably have caused the
adverse anal ytical finding."

But Trai ner Serpe does not
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all ege any errors in the A and B
sanpl e | aboratory anal ysis before
t he panel today, one that could have
caused the AAF or ot herw se.

On the contrary, the parties
have actually stipulated to the
| aboratory results.

That shoul d be the end of the
story of the ADRV. But instead,
Trai ner Serpe will argue here today
that a subsequent negative hair
sanple result from Fast Kinmm e taken
four nonths after the post race

sanple "conflicts" with the positive
urine result, such that the positive
urine result should for sone reason
not stand.

Trai ner Serpe's argunment is
fundanental ly flawed for two
princi pal reasons.

First, as a legal matter, the
ADMC programis a single matrix
regime in which an adverse

anal ytical finding in urine alone
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sustains a presence of ADRV,
regardl ess of negative testing in
any other matri x.

Specifically, the ADMC
program Rule 6313(e), expressly
prohi bits Trai ner Serpe from nmaking
this argunent.

The ot her principal reason
that Trainer Serpe's argunent is
fundanmentally flawed is that froma
factual perspective, the parties'
experts agree that there exist
exposure scenari os consistent with a
positive urine finding and a
negative hair finding for
Cl enbut erol .

And before this hearing is
over, the arbitrator wll hear
expert evidence that the scientific
consensus is that a negative hair
result for a particul ar substance
cannot be used to rule out that the
subst ance was ever used, or that the

horse was exposed to the substance.
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Sinply put, a negative hair
result acconpanying a positive
urinary finding cannot be used to
sonmehow i nvalidate or trunp the
urinary result.

H WJ has net its burden to
prove the ADRV, and there is no
basis in either law or fact to
i nval i date the ADRV based upon the
negative hair results.

The ADRV shoul d be uphel d.

G ven that franework, the
mai n debate in this case will center
on sanctions and specifically
whet her Trai ner Serpe has di scharged
his burden to establish source.

As you are well aware,
Arbitrator Benz, Trainer Serpe nust
establish the source of the
Cl enbuterol positive before he can
seek a reduction fromthe default
two year period of ineligibility
under either the no fault standard

or not significant fault standard.
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In his witten subm ssi ons,
Trai ner Serpe admts that he does
not know the source of the
Cl enbuterol in Fast Kinme.

He specul ates, rather, that
t he probabl e source of C enbuterol
I n the absence of any evidence is
either 1, an inadvertent transfer
from sone unidentifiable and unknown
third party.

O two, that Fast Kimme's
urine sanple itself was sonehow
contamnated in the test barn.

That shoul d be the end of
this anal ysis.

Trai ner Serpe has a
"stringent requirenent” to offer
per suasi ve evi dence of the source of
t he adverse anal ytical finding.

Specul ation as to multiple
potential sources does not neet that
requirenent.

And tinme and agai n, under the

ADMC programrul es, arbitrators have
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upheld that rule in rendering
deci si ons.

Additionally, before this
hearing is over, the arbitrator wl|l
hear affirmative evidence from H W
that effectively disproves Trainer
Serpe's specul ative contam nation
t heori es.

Specifically, the arbitrator
wi || hear expert evidence that
unl i ke ot her commonly used
subst ances, such as phenyl but azone
or caffeine, clenbuterol is not
susceptible to contam nating the
back side of a racetrack.

More inportantly, in the 45
days -- you will here evidence in
the 45 days prior to Fast Kimme's
positive test on August 10th, no
covered horse at Saratoga had been
prescri bed C enbuterol, in
conpliance with the ADMC program
rul es.

Moreover, in the six nonths
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prior to Fast Kimme's positive
test, no covered horse tested
positive for Cl enbuterol at
Sar at oga.

Cont am nation of this horse
by an unknown horse or unknown
persons is, on the evidence you are
going to hear today, highly
unl i kely.

The arbitrator will also hear
evi dence today that H WJ does not
permt Cl enbuterol to be stored at
test barns, and that HHWJ s testing
and hygi ene protocols were foll owed
Wi th respect to this sanple
col I ection.

Cont am nati on of Fast
Kimme's urine sanple in the test
barn itself is also highly unlikely.

The facts and the evidence
that we anticipate will cone in
today sinply do not support Trainer
Serpe's specul ations regarding a

contam nation theory, and this
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t heory nust be rejected.

Where a trai ner cannot
establish how a prohibited substance
entered their horse's system degree
of fault cannot be properly
assessed.

As a result, it is sinply not
possi bl e to discuss a reduction
based on whet her Trai ner Serpe was
at fault or was negligent.

At the end of the day, H W
believes that Trainer Serpe wll be
unabl e to discharge his burden to
prove source, neani ng the default
two year period of ineligibility
shoul d be i nposed upon him

And finally, I will note,
specifically note that HHWJ i s not
seeking any financial penalty
agai nst Trainer Serpe in this case,
and we will address the reasons for
that in our closing subm ssions.

THE ARBI TRATOR: Thank you.

We have a new visitor, it |ooks

800-726-7007

Veritext Legal Solutions
305-376-8800



FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 07/30/2025 OSCAR NO. 613800 -PAGE Page 78 of 414 * PUBLIC *

© 00 N oo 0o b~ wWw N PP

N D NN NN P B P PP PP R PR
a A W N P O © 0 N O O A WO N +— O

2863
PUBLIC

Page 17

PROCEEDI NGS
| i ke. Maybe he was there before and
| didn't notice. M. Vuskovic?

MR. VUSKOVI C. Yes, here,
yes.

MR. BEILLY: He's the owner.

THE ARBI TRATOR: Never m nd,
M. Vuskovic. | know who you are
now.

MR. VUSKOVI C.  Standi ng by,
t hanks.

THE ARBI TRATOR: Okay, your
turn.

MR. BEILLY: Thank you. So,
for the statenent that you said |
could make at the opening, as the
arbitrator is aware, there is a
federal proceedi ng pendi ng regarding
the constitutionality of H WJ as
applied to M. Serpe.

You, as the arbitrator, and
H WU had sti pul ated that we could
appear here basically as speci al
appearance w t hout prejudice, that

nobody woul d take the position that
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we were waiving our constitutional
ar gument s.

In connection with the
federal court proceedi ng, Judge
Liebowitz specifically asked that
question of H SA and of the FTC.

And | awyers for both the FTC
and H SA have agreed that our
appearance today is a speci al
appearance, it's w thout waiver to
our constitutional clains.

So with that said, and |
think my friends at H WJ can
acknow edge their agreenent that we
are here w thout prejudice.

I think, for the record, if
the arbitrator could al so
acknow edge that, | will just
proceed forward with ny opening
st at enent.

THE ARBI TRATOR  Ckay, does
t hat conport with your
under st andi ng?

M5 FARRELL: Yes, we
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recogni ze Attorney Beilly's
posi tion.

THE ARBI TRATOR: | think I
have an order on this, don't 1? D d
| put it in the procedural order?

MR, BEILLY: You did.

THE ARBI TRATOR. | have no
reason to deviate fromthat, and |
think that since there is no
objection in particular to the
position, | have no reason at all to
change ny vi ew.

MR. BEILLY: Thank you. Wth
that in mnd, let nme give you an
openi ng statenent on the nerits.

First, I think Ms. Farrel
may have nmade a m sstatenment in her
openi ng, because | believe she said
that the positive fromthe August
10th race was found in the bl ood.

And | just want to clarify if
that's the case, it was a
m sstatenent, if | msheard, that's

fine.
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It's actually in urine only,
at 27 picograns per m, and you wll
hear testinony that 27 picograns per
m in urine only has no
phar macol ogi cal effect whatsoever.

Goi ng back to the begi nning,
M. Serpe, and we know everybody
gets a clean slate when they start
with H SA back in May of 2023 in
ternms of any of their prior
experi ence.

In this case, that is
basically an adverse position to put
M. Serpe in.

He's been training for over
40 years. He's had over 8, 000
starts.

He is very careful in terns
of the nedications that are given to
hi s horses under his care.

We have acknow edged t hat
t here was one phenyl but azone
overage, 15 to 20 years ago, in

Fl ori da.
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Did not lead to -- it led to
a monetary fine. It did not lead to

a suspension, and it did not lead to
di sgorgenent of the purse.

Wth that exception,

M. Serpe, over the 40 years, now 41
years that he's been training, has
never had a nedication positive in
connection with this particul ar

case.

Fast Kimme is a five year
old race mare.

She's owned by Dr. Vuskovi c,
who is on the screen. She's been in
M. Serpe's care since early 2023.

She has raced primarily in
the New York City racetracks, which
woul d be Bel nont Park, Aqueduct and
Sar at oga.

And then, when M. Serpe
t akes his horses or sonme of his
horses down to Florida, Gulf Stream
Park or Tanpa Bay Downs.

You have in the docunment
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files he primarily uses veterinary
firms, specific veterinary firnms in
Florida and in New York.

And it's part of the
stipulated facts that the farm have
have not prescribed, adm nistered or
treated not only Fast Kimm e, but
any other source under M. Serpe's
care, with the drug d enbuterol.

In this particul ar case,
there is what | wll call an out of
the ordinary set of testing facts.

This horse was tested on June
19, 2024 by HHWJU at a conpetition
test.

It's a blood only test, and
it was negative for any prohibited
subst ances, including C enbuterol.

The horse raced on August 10,
2024, and as M. Serpe will describe
to you, and no offense to
Dr. Vuskovic, who is online, it got
scratched down to a four horse race,

and Fast Kimm e was the fastest of
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the slow horses that ended up in
that four horse field and won her
race.

And pursuant to the
appropriate H WJ protocols, she was
escorted to the test barn, four
t ubes of bl ood were taken. One
sanpl e of urine is taken.

It is then split. The urine
tested positive for approxinmately 27
pi cograns per m of C enbuterol.

The bl ood, which we were not
I nformed of at the begi nning,
screened negative for O enbuterol.

The horse was then
| mredi at el y suspended under H WJ
rul es.

At that point in time, HW
had changed from when we had those
begi nni ng hearings, back in '23,
such that the trainer was not
automatical ly suspended upon the
positive finding in a sanple.

So at that point in tinme, as
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Page 24

PROCEEDI NGS
M. Serpe, couldn't identify who,
what, where, why, the B sanple was
t est ed.

The B sanple went to the lab
in Chio. The A sanple happened to
have gone to the lab in California.

The B sanple confirned, at
whi ch point M. Serpe was suspended.

H WU had a change in policy,
right, after the Breeders' Cup,
which is Iike the |ast weekend in
Cct ober, early Novenber.

And on that Monday, H W
changed its rules such that trainers
that had a single positive for a
banned substance were no | onger
suspended pendi ng the concl usi on of
the arbitration hearing.

So, he served a few weeks of
hi s suspension, was relieved of his
suspensi on.

Going to Fast Kinmm e, we had
requested, and it wasn't through

counsel, though it was actually
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PROCEEDI NGS
t hrough our expert w tness,
Dr. Cole, who you will hear,
Dr. Cole has also testified as a
wi t ness for H W.

Dr. Cole wote a letter to
H WU requesting anal ysis of the
bl ood, requesting hair testing,
requesti ng DNA testing.

Ms. Farrell responded in
witing that because Dr. Cole had
rai sed the issue of blood, and bl ood
inrelation to urine specifically,
W th respect to the drug C enbuterol
and the interaction of positive
findings in blood and positive
findings in urine, informed counsel
and Dr. Cole by letter that the
bl ood had screened negative for
Cl enbuterol at UC Davis, which was
the Al ab.

However, for whatever reason,
H WJ woul d not allow hair sanpling
and DNA sanpl i ng.

HW did, in fact, take hair
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PROCEEDI NGS
sanpl es and bl ood sanpl es from ot her
horses from M. Serpe early in
Sept enber .

I was out skiing in January
when | got an e-mail from M.

Farrell that HHWJ had in fact tested
the hair tw ce.

First, they did segnented
hair testing on four inches of hair,
whi ch had tested negative for
Cl enbut erol .

They did another two inches
of hair in a separate test, and that
had tested negative for C enbuterol.

And for the record, that
test, that hair was pulled in
Decenber of 2024 in a, quote
unguot e, out of conpetition test for
a horse that was on the banned Ii st.

Bl ood was taken al so. That
bl ood was negati ve.

Utimately we were abl e,

t hrough the other arbitration

process, where one can seek to have
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PROCEEDI NGS
the horse renoved fromthe |ist,
whi ch woul d ot herwi se have the horse
suspended for 14 nonths.

The horse was given a
cl earance test in January. W had
sone prelimnary hearings in front
of the arbitrator.

And then we were infornmed by
Ms. Farrell that provided that when
t he horse had a cl earance test, that
t he horse would be relieved of the
suspensi on.

That cl earance test occurred
in |ate January.

So, what we have here, and
you will hear fromthe different
experts, is negative blood testing
i n June, negative blood in August.

Sonme m ni mal unt herapeutic,
unt her apeuti ¢ anmount of C enbuterol
I n the August 10th post race uri ne.

Not hing in the Decenber 11,
2024 bl ood, nothing in the Decenber
11, 2024 hair.
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PROCEEDI NGS

The experts seemto have a
significant difference of opinion
with respect to what it neans that
not hing was found in the hair
sanpl e.

For just small discussion
pur poses during opening, the six
i nches of hair were basic -- would
basically correlate to the period
bet ween June of 2024 and Decenber of
2024.

So it basically overlaps in
between the first negative test and
the | ast negative test.

You will see in our
subm ssions that we believe that
this is environnental contam nation
of either horse to horse, human to
horse, or, as Dr. Cole has in her
report, the possibility that the
sanpl e was contam nated in the test
barn when it was taken.

Qoviously the big issue in

this case will be source. And wth
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PROCEEDI NGS
that, I wll close ny opening.

THE ARBI TRATOR: Ckay, thank
you.

Are we ready to call our
first witness?

M5 FARRELL: Yes. H W would
call Robert MCallis.

THE ARBI TRATOR:  You can have
a seat, it's okay, we are not as
formal as court.

But 1'mgoing to ask, since
we have two witnesses in the room |
amgoing to try to make it quicker
by swearing you both at the sane
time, so you just both have to say
your answers in serial.

Believe ne, it will cut a
coupl e of mnutes off the hearing.

Ckay, so do you understand
that you are here today to testify
in a proceeding that's |ike
testifying in court?

THE W TNESS:

MR M CHAELIS: Yes.
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Page 30

PROCEEDI NGS

MR. SERPE: Yes.

THE ARBI TRATOR Do you
understand that as a result of that,
you have an obligation to tell the
truth?

MR. M CHAELI S:  Yes.

MR. SERPE: Yes.

THE ARBI TRATOR: Do you
understand that should you fail to
tell the truth, the penalties of
perjury may apply?

MR M CHAELIS: Yes.

MR. SERPE: Yes.

THE ARBI TRATOR: Do you
undertake to tell the truth when you
testify today?

MR MCHAELIS: | do.

MR SERPE: | do.

THE ARBI TRATOR: G eat.
Thank you very nmuch. So, for the
court reporter, the first voice was
our Robert, Robert M chaelis, and
the second voice was M. Serpe on

t hat exchange.
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PROCEEDI NGS

And so, is it Dr. or M.?

MR MCHAELIS: M.

THE ARBI TRATOR: Did you
submt a witness statement in this
case?

MR MCHAELIS: Yes, | did.

THE ARBI TRATOR Did you
review it recently?

MR M CHAELIS: Yes.

THE ARBI TRATOR: Did you have
any changes, edits, nodifications,

i mprovenents or other forns of
editing that you would like to do to
t hat ?

MR. M CHAELIS: Yes, there
was one typo that said that we were
present on Septenber 12th at barn
52, it was actually 62, at Bel nont.

THE ARBI TRATOR:  Anyt hi ng
el se?

MR M CHAELIS: No,
everything el se is accurate.

THE ARBI TRATOR: So, then,

with that revision, do you accept
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ROBERT M CHAELI S - DI RECT
that your w tness statenent as
witten is accurate?

MR M CHAELIS: Yes.

THE ARBI TRATOR: Then |
bel i eve counsel for HHWJ w Il have a
few questions to ask and we will go
to the cross-exam nation,
cross-exam nation after that.

M5 FARRELL: Thank you,
Arbitrator

DI RECT EXAM NATI ON
BY M5. FARRELL

Q Good norning, M. Mchaelis.
Can you tell us your title with H W,
pl ease?

A | ama contract investigator.

Q How | ong have you hel d that
position?

A For two years, since June of
2023.

Q Are you famliar with the

covered person in this action, Trainer
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1 ROBERT M CHAELI S - DI RECT
2 Philip Serpe?
3 A Yes, | am
4 Q How di d you becone famliar
5 wi th hinf
6 A | nmet himon Septenber 5th of
7 2024 at Saratoga, outside his barn.
8 Q What was your purpose of
9 goi ng to Saratoga on Septenber 5th?
10 A | was there to serve an EAD
11 notice. | have an equine a-n-t --
12 THE ARBI TRATOR  Anti -dopi ng
13 notice for the horse Kimm e.
14 Q And di d anyone go with you?
15 A Yes.
16 Q Who was that?
17 A Three ot her investigators,
18 Davi d Zahn, M chael Horan and Brady MKay.
19 Q And briefly tell us in your
20 own words what happened at the tine of
21 servi ce on Septenber 5th.
22 A We wal ked up to barn 22 at
23 about 9:40 in the norning and M. Serpe was
24 standing on his cell phone. W waited for
25 himto finish the phone call
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1 ROBERT M CHAELI S - DI RECT
2 I introduced nyself, told him
3 who | was, and told himthat we had sone bad
4 news, that there had been a positive on one
5 of his horses, and gave himthe letter.
6 Q And what was his reaction to
7 bei ng served with the notice?
8 A He was very angry, agitated,
9 kind of storned away into the shed row and
10 cursed us and very vol atile.
11 Q Did he react physically in
12 any way?
13 A He was paci ng up and down as
14 he was cursing us, knocking things over,
15 ki cki ng things.
16 Q Was a record nade of what
17 transpired at the day of service?
18 A Yes.
19 Q What record was made and who
20 made it?
21 A Davi d Zahn recorded it on his
22 phone.
23 Q And why was this audio
24 recordi ng nade?
25 A W had been forewarned that
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1 ROBERT M CHAELI S - DI RECT

2 M. Serpe had a tenper, and we decided to

3 record it.

4 Supervi sor thought it would

5 be a good idea just to cover ourselves that

6 we were being professional and polite if

7 sonething like this did happen, and it did.

8 Q Have you |listened to that

9 recordi ng?

10 A Yes.

11 Q And is it an accurate

12 recording of what transpired at the tine of

13 servi ce on Septenber 5th?

14 A Yes.

15 Q Have you ever seen a reaction

16 | i ke M. Serpe gave in response to an EAD

17 notice?

18 MR. BEILLY: Objection,

19 rel evance.
20 THE ARBI TRATOR:  Overrul ed.
21 A No.
22 Q What is the typical reaction?
23 A Most peopl e are cooperative
24 and polite, because we are just trying to do
25 our jobs.

Veritext Legal Solutions
800-726-7007 305-376-8800



FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 07/30/2025 OSCAR NO. 613800 -PAGE Page 97 of 414 * PUBLIC *

2882
PUBLIC
Page 36
1 ROBERT M CHAELI S - DI RECT
2 Sone people mght roll their
3 eyes, shrug their shoul ders and nake a
4 denial, but this was the nost volatile
5 reaction that | have seen.
6 Q At the time of serving an EAD
7 notice, is it HW policy that investigators
8 al so conduct a barn search at the tinme of
9 service?
10 A Yes.
11 Q Was a barn search conduct ed
12 of Trainer Serpe's barn on Decenber 25th?
13 A No.
14 Q Way not ?
15 A W made the decision to
16 de-escal ate the situation and decided to --
17 we would tell himwe would Iike to search
18 hi s vehicle.
19 Q Did you search his vehicle?
20 A Yes.
21 Q Was any contraband found?
22 A No.
23 Q Was that the |ast, Septenber
24 5th was that the last tine, excuse ne, you
25 had any contact with Trainer Serpe?
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1 ROBERT M CHAELI S - DI RECT
2 A Wth Trainer Serpe, yes.
3 Q Did you have any subsequent
4 contact with his stable staff?
5 A Yes. | acconpanied the
6 veterinarian wwth two other investigators on
7 Septenber 12th at Belnont at his barn 62,
8 when bl ood and hair sanples were taken from
9 sanpl e horses.
10 Q And those were out of
11 conpetition sanpl es?
12 A Yes.
13 Q From horses ot her than Fast
14 Ki mm e?
15 A Yes.
16 Q And what, if anything, did
17 his stable staff say to you when you went to
18 Bel nont on Septenber 12t h?
19 A Well, they said that
20 M. Serpe was in Florida, they apol ogi zed
21 for M. Serpe's reaction on the day two
22 weeks bef ore.
23 Q O her than these two
24 occasi ons, Septenber 5th at Saratoga and
25 Sept enber 12th at Bel nont, have you had any
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1 ROBERT M CHAELI S - DI RECT
2 ot her contact or involvenent with Trainer
3 Serpe or his staff?
4 A No.
5 M5 FARRELL: | have no
6 further questions.
7 THE ARBI TRATOR: Cross-examn
8 ation?
9
10 CROSS- EXAM NATI ON
11 BY MR BEILLY:
12
13 Q Good norning, M. Mchaelis.
14 A Good nor ni ng.
15 Q When did H WJ i nvestigations
16 | earn of the C enbuterol positive of Fast
17 Ki mm e?
18 A Maybe a day or two prior |
19 was asked to go up to Saratoga.
20 Q There is docunmentation in the
21 file that HHWJ was notified on August 27th
22 by the | aboratory.
23 Was a barn search conduct ed
24 at M. Serpe's barn at any tine in between
25 August 27th and the tinme that you served the
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ROBERT M CHAELI S - DI RECT
paperwor k on Septenber 4th?
A | don't know. | wasn't
present.

MR BEILLY: | have no
further questions for the
| nvesti gator.

THE ARBI TRATOR  Ckay, thank
you.

M5 FARRELL: One point on
redirect.

Does he need to adopt your
Wi t ness statenent as evidence in
this case?

MR. M CHAELI S: Yes.

M5 FARRELL: |If we need that
formality.

THE ARBI TRATOR | don't know
if we need it, but it's in, with the
edit.

M5 FARRELL: Thank you, M.
M chael i s.

MR. M CHAELIS: Thank you.

THE ARBI TRATOR: So you are

calling next --
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PH LI P SERPE - DI RECT

MR BEILLY: | think they
rest, at least on their case in
chi ef .

MR. BUNTING There is
di fferent burdens in the case.

So we agree, just logically,
t he investigator woul d proceed
first, then Trai ner Serpe would give
hi s evidence, then we would provide
our evidence, effectively rebutting
t he testinony.

MR. BEILLY: So we call
M. Ser pe.

| P S ERPE, called as a

W t ness, having been first duly sworn by

the Arbitrator, was exam ned and testified

as foll ows:

THE ARBI TRATOR: M. Ser pe,
i f you could have a seat right
there, that would be great.

Good norning. So, do you

recall executing a w tness statenent
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PH LI P SERPE - DI RECT
in this case?

THE WTNESS: | do.

THE ARBI TRATOR: Have you
read it recently?

THE WTNESS: | did.

THE ARBI TRATOR  After having
read it, did you see anything in it
you wanted to take from change,
nodi fy, add to, correct or anything
el se?

THE W TNESS: No.

THE ARBI TRATOR: So, is that
W t ness statenent then good as
witten, in your m nd?

THE W TNESS:  Yes.

THE ARBI TRATOR:  Ckay.

MR BEILLY: There are sone
things | would like to suppl enent.

THE ARBI TRATOR  Suppl enent
or highlight?

MR BEILLY: Highlight.

THE ARBI TRATOR:  Ckay.

DI RECT EXAM NATI ON
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1 PHI LI P SERPE - DI RECT
2 BY MR BEILLY:
3
4 Q M. Serpe, how | ong have you
5 been a trainer?
6 A 41 years.
7 Q As you sit here today, are
8 you on any nedi cation?
9 A I am
10 | have ADHD, | am on
11 Adder al I .
12 Q Does that affect how you act?
13 A Yes.
14 People with ADHD that really
15 have ADHD are -- you're different. Wen
16 t hi ngs happen, your brain starts spinning
17 and you kind of zone out on what's goi ng on
18 around you, and you're like all this stuff
19 starts going through your mnd on howto fix
20 t hings, that sort of thing.
21 So | do that, and | also have
22 bit therapy, pretty nmuch once a week, for
23 this situation.
24 And honestly, because | woul d
25 periodically, you know, be boisterous at
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PH LI P SERPE - DI RECT
addressing issues that weren't going well.

So, that's sonething that
|'ve been working on for |like five years.

Q Did H WJ search your barn at
any tinme prior to M. Mchaelis serving you?
A Yes.

Q When was that ?

A August 31st, 2024.

Q Four days before you were
served with the notice?

A Yeah, and you know, sonehow I
thought it was a little sooner than the 5th,
but it mght be the 5th, |I don't know.

| thought it was the 31st,
was a Saturday, then a Sunday, then it was
Labor Day. | thought it was either Tuesday
or Wednesday, | don't know.

So it's wwthin a day or so,
anyway.

Q How many HI WJ i nvestigators
came to your barn?

A There were three
i nvestigators on the 31st.

Q Did they advise you at that
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PH LI P SERPE - DI RECT

point in tine that you had a C enbuterol

positive?
A They did not.
Q Did they search your barn?
A Yes.
Q What did they do, generally?
A They pretty nuch they do a
pretty thorough investigation. |'m guessing

t hese guys were maybe in the police force,
what ever the case may be, but they check
things, and I'mpretty sure they use their
phones and take pictures of things, |ike
i nside the tack room
They | ooked in the tack

trunks, around the barn. So, they were
pretty thorough about things.

Q Are you famliar with all of
your responsibilities under the --

MR BEILLY: M. Benz, with
your permssion, | wll just keep
calling it H SA sone people say
HI SA.

We can call it the Authority,

we can call it lots of different
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1 PH LI P SERPE - DI RECT
2 t hi ngs, but for our purposes, |I'm
3 just going to say the HI SA
4 regul ations, if that's okay with
5 you.
6 THE ARBI TRATOR  Yes.
7 Q Are you famliar with your
8 obj ections under the H SA regul ati ons?
9 A | am | actually read the
10 entire list of rules earlier in the year,
11 earlier in 2024.
12 Q Do you follow all of the H SA
13 rul es?
14 A For ne to sit here and tell
15 you | have nenorized 30 pages of rules, |
16 can't, but | can tell you |I followthe
17 rules, which is why | have never had a
18 single drug infraction.
19 | play the gane the right
20 way.
21 Q Can you -- prior to HHWJ and
22 H SA coming into effect, did you have a
23 programin effect in your stables for
24 di spensing and treating horses in your care
25 wi th nmedi cations?
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PH LI P SERPE - DI RECT
A | do. In fact, if you -- can
you slide those papers over?

When | started training
back -- I'mfrom New Jersey, at Monnouth
Park, I went fromfour horses to like 40
horses in a matter of just a couple of
years.

And back then, if a trainer
had, like it would be |like a BUT positive, |
mean, it was alnost |ike these guys were
i ke crim nals.

And | figured | need to
create a fool -proof systemto nmake sure that
t here was never a nedication issue.

So | canme up with a system of
this is |like our nedication --

MR. BUNTING | need to

apol ogi ze.
| apol ogize M. Serpe for
interrupting. | need to | guess
| odge an obj ection at this point.

We haven't been provided with
a copy of whatever the w tness has

i n his hands.
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Sorry, it's a legal issue,
M. Serpe. Hang on a nonent,
pl ease, and it is not in his wtness
st at enent .

So this is supplenentation at
this point, and I think we should
just get -- M. Beilly should ask
for leave to introduce it before
it's provided to the w tness.

THE ARBI TRATOR: Ckay. |
t hought we were getting notes
refreshing recollection.

MR BEILLY: That's what |
t hought we were doing, but can |
have | eave to suppl enent the record
with this blank formfor M. Serpe
to explain what precautions he takes
to make sure that --

THE ARBI TRATOR  Who produced
the form where is the formfronf

THE WTNESS: Me. | brought

THE ARBI TRATOR: It's your

own fornf
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THE WTNESS: It's mne. |

created it |like 35 years ago.

THE ARBI TRATOR: (kay. Any

Vi ews?

MR. BUNTING That's fine. |

just wanted it to go in properly.

THE ARBI TRATOR Go ahead.

A So, anyway, the stable got
| arge and | could not inagine having sone
kind of problemlike that.

So | created a system and
the systemis pretty basic and easy. Any
medi cation a horse is onis on this form
It's dat ed.

Only one person in the barn
Is permtted to give nedication.

No nedication is given to a
horse until after they are back in their
stall, finished with whatever they do that
norni ng, whether it's go to the track, walk,
what ever.

The formis -- atinme is put
on the formand it is initialed by the

person who gives the nedication.
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2 No nedication is ever put in
3 a horse's feet. |It's always oral,
4 regardl ess of what it is, and all nedication
5 in the barn is kept under |ock and key.
6 We have been checked by H WJ
7 or -- and al so before that, the regular
8 peopl e that used to do that before.
9 | wanted to make a f ool - proof
10 system because we can all be fools once in
11 a while, and | wanted to really nake sure
12 t hat not hi ng went w ong.
13 So | set up these rules, and
14 |"mvery strict about these rules. Just
15 like I"mstrict about |ike that drink you
16 have in your hand, it's not permtted in ny
17 bar n.
18 Not hi ng wi t h caffei ne,
19 coffee, nothing. It has to be outside the
20 bar n.
21 You have to be so careful
22 with the way things are these days.
23 Anyway, | did that as a
24 precautionary matter, and I will be honest
25 with you, nmade 40 plus years with not a
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single infraction, and you know what ?

Just by human error, whether
it's flying airplanes or driving cars, or
medi cati ng horses, | thought it was fairly
m racul ous that we never had any kind of
| ssue.

Because sone of ny best
friends, Hall of Fame respected trainers,
have had drug positives that, you know, were
just human error, just a m stake, because
t hese guys are, you know, they are good
trainers and they are honest trainers.

| thought it was nothing | ess
than a mracle we made 40 years without a
single drug infraction.

But, this is the lawin ny
barn, this is how it works.

And then, if you could hand
me the other thing --

THE WTNESS: Do you need to

see that, too?

MR. BUNTING | need to see

t hem bot h eventual Iy here.

THE W TNESS: Here, you can
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2 have this. W are done with it.
3 MR BEILLY: My | present to
4 t he wi tness anot her docunent to
5 refresh his recollection?
6 A This is another formthat
7 honestly, before conputers cane around,
8 | i ke, you know, I'm®66, | typed this stuff
9 out every day.
10 And this is a formthat our
11 veterinarian will get, and it lists |ike
12 this horse is running Friday, this horse
13 woul d get not hi ng.
14 This is the horse that's
15 running. This horse riding Saturday, this
16 horse is going to get adequan and Lifeguard,
17 which is just electrolyte suppl enent.
18 And so the vet is not
19 permtted to treat any horse outside the
20 stall, it has to be inside the stall, and
21 this is their list.
22 And then now, unlike before,
23 but now this everything on these lists wll
24 mat ch what is supplied to or submtted to
25 H SA by the veterinarians.
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2 Again, | wanted to make sure
3 the wong horse wasn't getting treated, or
4 t he horse was wal ki ng around the barn, and
5 it got treated, oh, that's not that horse,
6 that's this horse.
7 So | set up a very, very,
8 very tough set of rules. And fromthat day,
9 probably 30 sone odd years ago, 35, | wll
10 say until now, that's the rule in nmy barn.
11 Because | don't want to be a
12 part of any activity that could create a
13 problemli ke we are dealing with right now.
14 Q How many starts have you had?
15 Start by indicating how many horses have you
16 actually put through the starting gate to
17 race in the 40 years?
18 A At the time this happened, it
19 was 8,044, and now we are getting close to
20 the -- we are going to be getting close to
21 the 9,000 thing pretty soon. So, a lot.
22 And, you know, not every
23 horse that | train gets -- obviously nmakes
24 t he races.
25 So not only are there that
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2 many starts, but there is also nore horses,
3 and again, unfortunately, sonme horses are
4 i njured or whatever the case may be, don't
5 actually nake it to the races, ever.
6 So there is a |lot nore horses
7 t han that.
8 Q When did you start training
9 Fast Kimm e?
10 A Approximately, I'mgoing to
11 say like it was the winter of 2023, late
12 fall, 2023.
13 We had her for soneone el se,
14 and then bought her privately for
15 Dr. Vukovi, and she was under ny care the
16 whol e ti ne.
17 Q So you had her for a few
18 nont hs before the H SA regul ati ons went into
19 effect?
20 A Yes.
21 Q In May of '23?
22 A Yes.
23 Q Does Fast Kinmm e have any
24 br eat hi ng probl ens?
25 A Not that |I'm aware of.
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And our horses, just for
precautionary nmeasures and nmy own
I nformati on, are scoped after each race.

And sonetines they are scoped
after they breeze. |If we are not happy with
the way a horse's workout goes, we scope
t hem

| take it you know what a
scope is, right?

THE ARBI TRATOR: Wy don't
you tell me what it is, for the
record.

THE WTNESS: Well an
endoscope - -

THE ARBI TRATOR: An
endoscope, alright.

A Yes. So they are going to
check to see if we have infections, bleeding
| ssues, that sort of thing, because you have
to be able to breathe, that sort of thing.

So pretty nmuch all of our
horses are scoped after they run, unless we
have cone to a point we ran a horse severa

weeks ago.
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2 That we just deci ded okay,
3 you know, you're not making us a race horse,
4 we are going to get you to sone kid or
5 sonet hing, we didn't scope that horse,
6 because he was basically retired after his
7 race.
8 But ot her than that, they al
9 get scoped.
10 Q Is Fast Kinm e a bl eeder,
11 meani ng she has exerci sed i nduced pul nonary
12 henor r hagi ng?
13 A | think, |ike nost horses
14 that run, will have sonme anount of bl eeding
15 fromthe force.
16 Fast Kimme, if you're saying
17 |i ke is she a bad bl eeder, do we have a
18 problemw th here bl eeding? No, no at all
19 | nmean, a |lot of horses on
20 Lasi x, and what we are finding out now, with
21 the stake horses, |ike we ran one yesterday,
22 is we were all worried about the Lasix
23 thing, and we were worrying, where we
24 shoul dn't have.
25 Sonme horses really need it,
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2 and nost horses don't.
3 So, as far as Fast Kimme is
4 concerned, and in fact, | think you know, |
5 think a normal Lasi x dose, nobst people would
6 say are 5 cc's, | think -- and | don't have
7 the record in front of ne, but | believe she
8 got 4 cc's of Lasix.
9 Q But she's not a bl eeder?
10 A She is not, you know,
11 anyt hi ng that we have an issue with at all.
12 Q Are you famliar with the
13 drug d enbuterol ?
14 A | am
15 Q Since the HI SA regul ati ons
16 have taken effect, has C enbuterol been
17 prescribed, dispensed or adm nistered for
18 any of the horses that you have trained?
19 A No. | nean, right away we
20 went to our veterinarian groups and wanted
21 to know when any C enbuterol was di spensed,
22 and it was two and a half or four years or
23 sonmet hing |like that.
24 W were -- we are not an
25 outfit that uses nedication on every horse
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because it hel ps every horse.

We use a nedication where
it's needed for a specific reason.

Q So, in the docunments that you
provi ded, you've provided a docunent from
the Teglin firmin Florida?

A Yes.

Q VWhat does the Teglin firmin
Florida do for you?

A They do any of our
veterinarian work, all of it, in Florida.

Q And is there a firmthat does
the veterinary work in New York?

A Yeah, Janmes Hunt G oup, and
they do all the work in New York

Q Do any other vets ever touch
any of your horses?

A | have one veterinarian that
we woul d use to do, just to inject horses.

He does not di spense
medi cation to horses or service horses
pre-race, post-race, any of that sort of
t hi ng.

Q When you say inject a horse,
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that is a specific term Because we could
be tal king about injecting a horse with
medi cati on.

So woul d you explain to the
arbitrator what you nean?

A Like if you have an -- and
honestly, with this particular vet, | think
we have used himlike three tines over the
past year or whatever.

Hor ses may have, like, a
horse will have their knees injected. | had
a horse post surgical, and we put hyal uronic
acid in his knees.

I had a horse with hock
| ssues, and we put hyaluronic acid in his
hocks, and that's basically it.

Q What was your reaction -- we
heard your physical reaction fromthe
Il nvestigator, but what was your reaction to

the fact that you were told you that had a

positive?
A | nmean, over a period of 2 or
3 mnutes ny -- | like blew a thernostat.

| nmean, | just was, like, so
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upset by this. Because | had a feeling
nont hs before that sonebody was going to get
in trouble or sonething with this sort of
thing and it was going to be a bad deal.

Meani ng |i ke what | have seen
so far, is lab errors and peopl e being
charged with things, and then the charges
were -- it just -- | was really uneasy about
it.

And t hen, because it was ny

horse, and because |I'mjust like, |like ne or
not, |I'mone of the good guys.
| don't -- | don't m suse

medi cati on, which is how you make 40 years
W t hout a nedication positive, because you
don't msuse it.

And so -- and yes, honestly,
| did the wong thing. | have a bad tenper.
| don't know where they got that information
from if the guy hadn't been in New York or
what ever, what is there, sone tenper
information |ine or sonething?

| don't know. But | do, and

| really, really, really got upset.
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| did use profanity, |

brought up Lisa Lazarus' nane. | was
really -- because first, just so you know
al so, we were inforned, | was inforned that

| had three nedication problens.
Three nedi cati on positives.

Not one, three.

Q In the sane horse?
A In the sanme horse.
And | was just like, | nean,

| was floored, which we realized |later was a
m st ake.

And it was not a m stake nade
by HWJ, it was the attendi ng veterinari an.
We treat our horses after they run, like |
said, we scope them and we wll also give
t hem BUT and Robaxin, a nuscle rel axant,
because | think horses run very hard, and
you know, it's to help them |l ater on.

And sonebody had put the
horse down as being treated at 7:00 in the
nmorning, but it was actually 7:00 in the
eveni ng.

And just one other thing,
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2 whether it matters or not, three or four

3 days before the race, and the race -- | was

4 home with COVID, | was not at the barn

5 Just to nme, like I'm

6 responsi ble for ny guys and ny outfit, but I

7 wasn't there.

8 So, we can docunent that,

9 whatever, it doesn't change anything, our

10 ship -- just like | wasn't at the barn this

11 nor ni ng.

12 Everyt hing runs true,

13 everything is scheduled. There is not only

14 t hese pi eces of paper, the training, what

15 horses get done up in after they train, who

16 IS going to run, who is going to the

17 starting gate, everything is schedul ed.

18 And the only thing that

19 changes those schedul es are the weat her,
20 health i ssues, that sort of thing.
21 O her than that, everybody
22 knows what's going on with those horses the
23 day before it ever happens.
24 Q Did you ask anyone to
25 adm ni ster Clenbuterol to Fast Kinmme prior
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to the August 10th race?

A No. | have no idea -- |
mean, let's go to the common sense thing.

Li ke what in the world woul d
anybody give a horse C enbuterol for?

The answer is no, | did not.
We have not had it, not in our barn, we
don't keep it in our barn. W haven't had
it in our barn.

It's not going to be in our
barn. W don't have any C enbuterol.

Q Did you inquire of your
staff?

A After everybody -- after the
I nvestigators left got |ined up and we
started with the questions, because again,
"' man ADHD guy and ny brain started
spinning and | needed answers, | needed to
know what was goi ng on.

"' mone of these people Iike
| want it done yesterday, and there was no
rest. There just wasn't.

And | needed to know what was

goi ng on, how this could happen.
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2 You know, right away, |'m
3 | ooking for -- because I'mnot -- at that
4 point | don't know that -- |I'mnot thinking
5 about contam nation, which seens to be the,
6 you know, the thing that everybody is
7 cl ai m ng.
8 | wanted to know |i ke we have
9 this issue here, how did this happen, what's
10 goi ng on?
11 So, everybody was on deck.
12 Q In your investigation, were
13 you able to find out how Cl enbuterol entered
14 Fast Kimm e's body?
15 A | was not.
16 | had ideas, and because |'m
17 a, again, comon sense guy, and |I'm al so
18 very good under -- when there is |ike an
19 I ssue, an energency issue that needs to be
20 dealt wth.
21 So | needed to figure out
22 i ke where could this, where could this
23 source cone from
24 So | had thoughts about that,
25 whi ch we had di scussed, and -- but that's
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2 it.
3 Q Did you talk with authorities
4 at the New York -- either NYRA or the New
5 York Gam ng Conmi ssi on?
6 A | did.
7 Q About any i ndividual s that
8 you m ght have had suspi ci ons about?
9 A | did. | spoke to the gam ng
10 comm ssion steward and requested that a
11 coupl e of people be questioned and tested.
12 Q And what happened with that
13 request ?
14 A At first | was told it was
15 goi ng to happen, and on nore than one
16 occasion, and it never happened, and | never
17 got a reason why.
18 So | don't know the answer to
19 t hat .
20 | can only tell you | asked
21 to have it done, | was told it was going to
22 get done, and it never got done.
23 Q Are there tines on race day
24 when a horse is outside of the total control
25 of you and your staff?
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2 A Yes. And you want
3 sonet hing --
4 Q If you would tell the
5 arbitrator
6 A If you sit there and you sit
7 down with a piece of paper, anywheres from
8 as little as 12 and as many as 15 people
9 wi || have their hands on that horse within
10 three days of a race.
11 "Il be nore than glad to
12 start telling you who, if you want to know.
13 Q Just lay out quickly.
14 A Well, let's see, before they
15 run, a blacksmth and their apprentice wll
16 have their hands on the horse, the exercise
17 rider, the groom the hot wal ker.
18 My assistant will check the
19 horse's |l egs. W always check our horses
20 first thing in the norning that are going to
21 run.
22 | nmean, like early. Then you
23 go to the outside people that touch the
24 hor se.
25 You have an exam ni ng
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2 veterinarian that conmes to |ook at the

3 hor se.

4 W even had a H W

5 veterinarian cone and do out of conpetition

6 testing on that horse.

7 And then you have the Lasix

8 vet conme in and adm nister Lasix to that

9 hor se.

10 Now t he horse goes to the

11 paddock, now you have a valet.

12 Q When you say a valet?

13 A Not valet -- a valet put the

14 saddl e on the horse, a rider.

15 Q Is that the jockey's

16 enpl oyee?

17 A Yeah, a jockey gets on the

18 horse, a pony person that ponies the horse

19 to the starting get.
20 The starting gate personnel
21 have their hands on that horse.
22 The horse pulls up, and a guy
23 puts a tag on the horse that's had that, you
24 know, and our veterinarians, but they would
25 not -- they don't have hands on that
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2 horse -- well, 48 hours before they run they
3 woul d.
4 W treat the horses with
5 el ectrol ytes 48 hours and adequan, which is
6 for, like a joint supplenent, that sort of
7 thing, which is all within the proper rules
8 and regul ati ons.
9 So, | nmean, | don't know how
10 many that was, but there are a | ot of
11 peopl e, you know, that have their hands on a
12 horse directly in the m ddl e of August when
13 it's 97 degrees.
14 Q One | ast quick series of
15 guesti ons.
16 On a race day, how | ong
17 before the race does the horse go fromthe
18 barn over to, | think you call it the
19 assenbly barn?
20 A Yes, there is a, an assenbly
21 barn in New York, and fromour barn in
22 Sar at oga where she was -- to the assenbly
23 barn, it's a short wal k, 30 m nutes.
24 You have to be there 45
25 m nutes before your post tine. | always
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2 A-- I"ma worry wort, so we wll give them
3 ten mnutes to get there.
4 Even though -- because | just
5 don't want any issues with horses getting
6 scratched or getting a fine for being three
7 m nutes | ate.
8 So, they need to be there 45
9 m nutes before. So 55 m nutes before post
10 time that horse will |eave the barn and go
11 to the assenbly barn.
12 In the assenbly barn they
13 assenbl e, but they also will do testing
14 periodically on those horses.
15 Q TCO2 testing could occur
16 before a race?
17 A Correct.
18 Q And that's just randonf
19 A Correct.
20 Q Is there a sign on the stall
21 where the horses race?
22 A There is. It says |In Today,
23 and that's been the protocol for years and
24 years, with issues going on that they felt
25 around the track, all horses have a sign.
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Qurs are on that stal
between 4:30 and 5:00 a.m in the norning.

Q So, any regulatory vet that
wal ks by, any other trainer that wal ks by,
everybody knows that?

A There is also security. NYRA
al so has security that they actually, they
know what stall your horse is in.

They are going to make sure
that that horse is in that stall, and that
that sign -- | would inagine they are
supposed to nmake sure that sign is up.

| can't -- you would have to
talk to NYRA security, but those are other
peopl e that check along with the
veterinari ans.

MR. BEILLY: | have no

further questions for M. Serpe.

MR. BUNTING | will nove
chairs to make it a little |ess
cunbersonme for the w tness.

Just for recordkeeping,
before | start ny cross-exam nation,

Il wll just mark that, these two
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BY MR BUNTI NG

you' ve been a thoroughbred horse trainer for

over 40 years?
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pages as an exhibit, just formally
on the record.

And we have upl oaded themto
the portal.

MR. BEILLY: You would just
like to mark them as Serpe A?

THE ARBI TRATOR: They are
your exhibits.

MR BEILLY: | will ook at
it. | think I have either -- |
think I have --

MR BUNTING | will mark it
as the next nunber.

MR. BUNTING It's already
been upl oaded to the JAMS website as
Exhi bit A

MR. BEILLY: Thank you, Josh.

Q M. Serpe, just to recap,
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A Correct.

Q And you provided a w tness
statenent in this case. You confirned that
earlier?

A Yes.

Q And under st ood that statenent
woul d be reviewed by the arbitrator today?

A Sur e.

Q | take it you reviewed it
carefully to make sure it was accurate?

A | went over it with Brad,
yes.

Q And no corrections to nake to
your statenent today?

A No.

Q And | gather you al so
i ncluded all the information you thought was
relevant to put in front of Arbitrator Benz
relating to the positive C onbuterol test
for Fast Kimm e?

THE WTNESS: |s that
correct?
MR, BEILLY: | can't answer

guesti ons.
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A | believe so, yes.
Q You' ve been a successfu

trai ner over the course of your career?

A | think so, yes.

Q Over $34 million in earnings?
A Yes.

Q 13 percent career w nning

per cent age?

A That's kind of low for a
regul ar guy, and probably the reason for
that is |I've trained nostly for breeders.

So you get to train what
conmes out, you don't get the hand pick of
them so it affects your wi n percentage.

W woul d al ways -- you know,
the poster child for win percentage was Bill
Mott, Cats and Water Bill Mtt, 20, 22
percent, until some other people figured out
a better way.

He was the guy, still is.
Just talked to himyesterday. He's like
very concerned about this case.

Q Al right, you have a team

that you work with as a trainer, is that
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fair?

A Yes.

Q And how many horses, at the
time Fast Kinm e tested positive for
Cl onbuterol, how many horses were you
training at that tinme?

A | believe there were 18
horses in the barn.

Q And how many peopl e on your
t eanf

A From | ast year, | nean, | can
get you the payroll record if you want, |et
me just guess. |'ll say, let's say maybe
ei ght, nine, sonething like that.

| can be conpletely accurate
I f you want.

Q | take you at your word that
you are not sure exactly how many, but it's
I n the range of eight people?

A Yeah, let's say, let's just
say ten. | forgot the exercise riders, two
exerci se riders.

Q And you consider all ten of

t hose peopl e, again, not holding you to the
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nunber ten, but you consider all those

peopl e part of your teanf?

A They are enpl oyed by ny
conpany.

Q And we will cone to this in
nore detail, but the exercise rider, would

that include the exercise rider who was al so
a body builder, is that a nenber of your
t eanf

A That's not true.

Q | amjust trying to
under st and t hat.

So you have different
exercise riders who are on your tean?

A Yeah, ny assistant is a
rider. M, actually ny -- well, she wasn't
there, so -- and then -- ny girlfriend of 27
years is a rider for us on a part-tine
basi s.

But she had an injury | ast
year, her armwas broken, so we hired
anot her, an outside rider to work | ast
summer at Sar at oga.

That is a person that we
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2 wanted to figure out, nmake sure everything

3 was up and up with this person, because, you

4 know, we needed answers.

5 Q And so, just to be clear on

6 that, and we will come to it in a bit of,

7 detail, but there is a reference in your

8 W tnhess statenent to a rider who is a body

9 bui | der ?

10 A No, the blacksmth is a body

11 buil der, not the rider. The rider is a

12 rider with -- again, we were |ooking for

13 answers.

14 Q Right. But the rider you

15 refer to in your wtness statenent is a

16 rider who had an inhaler, that's what you

17 t hought was interesting?

18 A That's correct. And he was

19 Fast Kimme's rider, and he actually |iked
20 Fast Kimm e.
21 And Fast Kimme is difficult
22 to put a bridle on, and he actually used to
23 put the bridle on her, which neans you're
24 famliar with putting a bridle on a horse,
25 you have your fingers actually on the bit,
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so your fingers are going in that horse's

mout h.

Q Right. And this rider is
sonmeone who | ast sunmer was within your
enpl oy?

A That's correct.

Q And what was his nanme?

A Gavin CGote, | believe that's

how his | ast nanme i s pronounced.

Q So you' ve been the trainer of
Fast Kinmm e since February of 20237

A Yeah, | believe that's
correct, yeah.

Again, | can docunent that,

but. ..

Q On August 10, 2025, as we
heard from you already this norning, Fast

Kimm e won the fourth race at Saratoga?

A ' 24.

Q What did | say, 2025 --

A August 10, 2024.

Q -- right, hasn't happened

yet?
A But if you know that --
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Q | would be pretty good,
right?

A Make a wager.

Q You were Fast Kinme's

trainer, just so it's clear, then, on August

10, 20247
A Yes, correct.
Q And you then have been Fast

Kimme's trainer since the rules went into
effect, the H SA rul es?

A Yes.

Q And as the trainer, as a
trai ner of thoroughbred race horses, you
said you are famliar with the H SA rul es?

A | am | actually did read
the whole thing, but | can't nenorize it.
mean, if you want, |'IIl try.

Q But your famliarity would
have i ncluded review ng the anti-doping
medi cati on control progranf

A Absol utely, absol utely.

Q Just, M. Serpe, just wait
for me to finish ny questions before you

junmp in or we are going to drive the court
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2 reporter crazy.
3 A Sorry, |'ve never had an
4 i ssue like this before, in 41 years.
5 Q Al'l good.
6 And you woul d agree wth ne,
7 t hough, that you understand as a |icensed
8 trainer you're a covered person under the
9 progr anf
10 A Yes.
11 Q And you al so understand that
12 as a covered person, you have an obligation
13 to be know edgeabl e about the rul es?
14 A Yeah.
15 Q And you al so understand that
16 you're responsible to ensure that there is
17 no banned substances present in any of your
18 hor ses?
19 A Yes.
20 Q And you al so understand t hat
21 Cl enbuterol is a based substance under the
22 rules without a valid veterinarian
23 prescription?
24 A | do.
25 Q And | take it you are
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2 famliar with the drug C enbuterol before

3 the HI SA rul es took effect in 20237

4 A | was.

5 Q And what was your famliarity

6 with it, what did you know about

7 G enbuterol ?

8 A well, | knew two things. |

9 knew it's an excell ent FDA approved

10 medi cation, and in fact, we used it on a

11 horse that are you famliar with, what a tie

12 back is on a horse?

13 Q l''mnot --

14 A So if a horse has two chords,

15 | i ke your vocal chords, and they can becone

16 paral yzed, one or both, they will actually

17 pull it back and tie it back.

18 Those horses are susceptible

19 to lung infections, respiratory.
20 Gl enbuterol is perfect drug for that,
21 because you are able to keep that horse
22 cl ean.
23 And | al so knew that too nuch
24 Cl enbuterol was being used as an everyday
25 thing on horses, which just really bothered
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2 ne.
3 It got to the point at the
4 track where | saw bottles of C enbuterol on
5 a window sill, you know, and this is |ike
6 nmedi cation, and so I'mfamliar with both
7 sides of it.
8 Q Right. And on the second
9 point, | think you would agree with ne that
10 before the HI SA rules cane into effect,
11 Cl enbuterol was one of the nore wi dely used
12 or abused drugs on race horses?
13 A | can't answer that.
14 | mean, in our barn, we only
15 use it on horses that required it. So as
16 far as other barns are concerned, | have no
17 | dea.
18 Q You as a trainer, though, in
19 the industry woul d have observed, | think,
20 as you just testified to, other trainers
21 were using C enbuterol regularly?
22 A My personal opinion was |
23 t hought that horses were on C enbuterol that
24 maybe didn't need it, and it was -- there
25 was just too nuch.
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And you know, but within --
that's up to the person training those
horses, do the right thing or not.
And -- ny opinion is ny
opinion. Like it or not, it's my opinion.
MR. BUNTI NG Do you have the
exhibit that we just marked? Can we
just provide that to the w tness?
MR. BEILLY: For the record,
we had in our exhibit packet up
through F, so | marked this on
Exhi bit G on the bottom
MR. BUNTING Arbitrator
Benz, do you have a copy of that on
the portal ?
THE ARBI TRATOR: | can pull
it up.
MR. BUNTING | can |lend you
nmy iPad if you want.
THE ARBI TRATOR: Let nme pull
it up.
MR BEILLY: Are you
referring to this one?

MR. BUNTING Yes. You have
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2 the exhibit in front of you.

3 Q For the record, it's titled

4 Serpe Racing Stable Medication at the top?

5 A Ri ght .

6 Q And this is a docunent that

7 you and/ or your team prepared?

8 A No. That | prepared.

9 Q You prepared, okay.

10 And at the top we see a date

11 of 6/5/ 257

12 A Yes

13 Q Can you tell ne why that is

14 the date on this docunent?

15 A Because that's the date.

16 Q That you printed the

17 docunent, is there one?

18 A | just pulled this, | wanted

19 to bring sonething to show you guys. So at
20 2:30 this nmorning | printed this up and |
21 put a date on it, so you would see -- |
22 wanted to show you, you know.
23 And basically the only thing
24 on here right nowis Gastroguard. That's
25 not a nmedication, it's just a suppl enent.
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2 Q | under st and.
3 But woul d there have been a
4 document |ike this dated August 20247
5 A Yes.
6 Q You didn't bring that with
7 you today?
8 A No, those docunents, we keep
9 t hose docunents for 30 to 60 days. And as
10 | ong as we don't have any kind of issue,
11 what ever, then they are discarded. Usually
12 at | east 60 days.
13 Q So in this case you were
14 contacted by investigators for H SA about
15 the potential positive for O enbuterol,
16 H WJ, on Septenber 4th, right, of 20247
17 A He's sayi ng Septenber 5th,
18 you are sayi ng Septenber 4th.
19 Q In Septenber, within 60 days
20 of the race on --
21 A | had the sheet, and checked
22 the sheet, and there nmay even be a copy of
23 it on ny PC or sonething, or the sheet m ght
24 be sonmewhere.
25 Because, you know, | take
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this very seriously, but it's irrel evant
anyway, because there isn't anything on
there that says O enbuterol.
Q So ny point is only that you
woul d have preserved the records relevant to

the race on --

A We had the record on that
tinme.

Q You have to let nme finish ny
guestions, |'msorry.

A ' msorry.

Q It's not as casual as a

regul ar conversati on.

A | hear you, |'msorry.

Q It's okay, but you would have
preserved, then, the records relevant to the
August 10th race at Saratoga?

A Yes.

Q And that woul d have i ncl uded
a sheet like this for August 10th, or around
that tine?

A Yes.

Q And | think you said there

are ot her docunentation you have as wel |
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2 that is relevant to the care of your horses?

3 A Yes.

4 Q And you woul d have preserved

5 that as well?

6 A The training sheets, which is

7 what they do on a day-to-day basis, we keep

8 t hem maybe a nonth, because there is also a

9 training | edger, a book that | keep. So |

10 basi cal |y know.

11 But those kinds of sheets,

12 and what a horse gets done up, that's nore

13 for our staff to know about what their horse

14 I s doing that day, how they are going to do

15 them up, that sort of thing.

16 Q But the training | edger for

17 Fast Kimm e that existed for the date August

18 10t h, does that still exist?

19 A Yes.
20 Q And you haven't provided us,
21 at least today, with any of this
22 docunentation we just tal ked about?
23 A No, because the training
24 | edger -- the training | edger just has what
25 they are doing, if they are going to gall up,
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2 wal k, breeze.
3 And the only thing that woul d
4 be in that thing nedication-wise is their
5 wor m ng schedul e.
6 Q Does the | edger include who
7 Interacts with the horse on a particular
8 day?
9 A No.
10 Q If we look at this sheet, you
11 menti oned Gastroguard already. | just want
12 to make sure | understand it.
13 So we see stall and a nunber
14 besi des stall, underneath stall, correct?
15 A Wl |, the nunmber is to the
16 | eft of the horse.
17 Q Yes.
18 A And then where it says tine,
19 so the deal is like the tinme is usually up
20 here, when the nedication starts, and this
21 I's where the person would initial.
22 | did this at 2:30 this
23 morning. This isn't even |ike | just wanted
24 to show you sonet hi ng.
25 Li ke today's sheet that went
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to the barn, I"'mtrying to think, it
woul dn't have had anything else on it,
because there are no horses breezing or no
horses in need of any other nedication.

The only thing is the
veterinarian sheet woul d be accurate, but
this one, so no.

Q Again, |'mnot being critica
at all about the format you're using. |
just want to understand it.

A Yeah.

Q So your team when they are
using this formin the field, would initial
besi de the horse after --

A Not a team There is one
person, ny assistant trainer gives the
medi cation. If he were to be off one day,
do the nedicati on.

There isn't any team it's a
single person. Only one person is all owed
to do the nedication.

Q And who was the assi stant
trai ner in August?

A Rodrigo Ubill o.
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2 Q Probably the sane person?
3 A You should get a little flag.
4 Yeah, he's been with ne for a
5 | ong tine.
6 Q And what was his | ast nane?
7 A Willo, Ub-i-I-1-o0.
8 Q And M. Ubillo, he was the
9 assistant trainer in August of 20247
10 A Yes.
11 Q And agai n, just back to the
12 sheet, then, M. UWdillo would initial beside
13 each horse when he provided themw th
14 what ever the substance or product is that
15 appears on the nedication fornf
16 A Correct.
17 Q And again, I'mjust trying to
18 understand this. Can you expl ai n why Fast
19 Ki mm e appears under Gastroguard tw ce, at
20 nunber 5 and nunber 117
21 A | just nmade this thing up
22 here, so this isn't an accurate sheet. |If
23 you want an accurate sheet, | can e-mail you
24 one or whatever.
25 Q kay. And Body Bui |l der,
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whi ch we see underneath Gastroguard?

A Is al so a non-nedi cation
suppl enent .

Q It's a suppl enent?

A Yes.

Q And am | right that prior to

today's hearing you haven't had any of the
suppl enents that your horses were being
provided tested to see if they were

contam nated wi th anyt hi ng?

A Tested after the nedication
positive?
Q Well, the Body Buil der, just

to be clear, it says all horses, so that's a
suppl enent that would be given to all of
your horses in the barn?

A Correct.

Q And so, have you tested the
Body Buil der suppl enent that was given to
Fast Kinme in August of 2024 to see if it's
cont am nat ed?

A No, | wouldn't be able to do
that, because by the tinme we realized that

we had a positive, we probably went through
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2 20 bottles of that stuff. That woul d be

3 gone.

4 Q But you woul d have new

5 bottles of that stuff, but not the stuff

6 that you woul d have used at the tine?

7 A No, we don't check every

8 bottl e.

9 Whi ch is funny you shoul d say

10 t hat, because we, you know, we asked for

11 testing, and it was denied by H WU

12 Q You asked for testing of the

13 Body Bui |l der suppl enent ?

14 A No, we asked for hair

15 testing, and that was denied. W asked for

16 peopl e to be deni ed.

17 Q The hair testing was done,

18 eventual | y?

19 A I n Decenber, four nonths
20 | ater.
21 Q Did | m sunderstand?
22 A We did |ike eight other
23 horses, we tested them but we didn't test
24 Fast Kinmm e.
25 Q Did I msunderstand? If you
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2 take a hair sanple it wll tell you -- in
3 Decenber, it wll still tell you whether or
4 not C onbuterol was present all the way back
5 t o August ?
6 A | don't know. You have to
7 ask him |Is that what he said?
8 Q W will deal with M.
9 M chaelis. |In paragraph 7 of your w tness
10 statenent you say, Although | believe the
11 Cl enbuterol found in Fast Kimm e's post-race
12 urine is the result of some type of
13 contam nation, either before the race or in
14 the test barn, | cannot specifically
15 identify a source of the Cl enbuterol.”
16 I just want to clarify a
17 coupl e of things com ng out of that
18 statement. You weren't at the track at
19 Sar at oga on August 10t h?
20 A No.
21 Q So you don't know what
22 happened at the test barn, you weren't
23 t her e?
24 A We are not allowed in there
25 anyway.
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2 You knew that, right?
3 Q Let's tal k about -- questions
4 go one way. Sorry, M. Serpe. It's not an
5 opportunity for you to explore what | do
6 know.
7 Let's di scuss what happened
8 before the race. So you say in your
9 statenent you asked all your enployees. So
10 t hat woul d be your team right?
11 A Yes.
12 Q So all your enpl oyees,
13 whet her they had any know edge of how
14 Gl enbuterol ended up in Fast Kinme's body?
15 MR. BEILLY: Your question
16 I's, you said before the race.
17 A Yes, that woul d be Septenber
18 5t h.
19 Q Let me reframe that question.
20 M. Beilly is correct, | wanted precise --
21 MR. BEILLY: Excuse ne for
22 t hat .
23 MR. BUNTING That's fine.
24 Q In your witness statenent you
25 say you have asked all your enpl oyees if
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2 t hey know how Fast Kinmm e had C enbuterol in
3 her body?
4 A Yes, | nean anyt hi ng,
5 anything that -- not just that, did anybody
6 see anything that was out of the ordinary.
7 W are trying to figure out
8 what had happened, and you have to
9 understand that all this, boom hit us like
10 a bonb.
11 And like, | wanted answers, |
12 wanted to know i f anybody knew anyt hi ng t hat
13 was goi ng on, because we needed to figure
14 out what had happened.
15 Q So the enpl oyees that you say
16 you spoke to were the people that woul d have
17 been part of your team as we discussed it
18 nore broadly earlier?
19 A Enpl oyees.
20 Q That woul d have i ncl uded
21 M. Willo?
22 A Correct.
23 Q And it woul d have incl uded
24 the exercise rider who you were using on a
25 tenporary basis in the sunmer?
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2 A Here is the funny thing. The
3 exercise rider left, right around the tine
4 we were infornmed, which is why we wanted him
5 t est ed.
6 Q So you have not spoken to the
7 exerci se rider?
8 A Have not.
9 And that was one of the
10 people that | requested fromthe gam ng
11 conm ssion steward to be tested.
12 Because | did sone
13 i nvestigating on C enbuterol, because since
14 Septenber 4th or 5th, whatever night it is,
15 or whatever day it was, | basically sleep
16 from9:00 until 2:00 in the norning.
17 Q And M. Ubillo, he's not
18 provi di ng evidence in this proceeding,
19 ri ght?
20 A No.
21 Q And then you tal ked this
22 nmorning with your counsel about all the --
23 or people that handl e a horse on race day,
24 right?
25 A Correct.
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2 Q That included the blacksmth,
3 an exam ning veterinarian, Lasix
4 veterinarian, a valet and a jockey, anong
5 ot hers?
6 A Lots of others.
7 Q And you didn't speak to any
8 of those peopl e about whether or not they
9 knew how Fast Kimm e tested positive for
10 Cl enbut erol ?
11 A | spoke to the blacksmth,
12 he's the body buil der.
13 Q And none of these people |
14 just listed off, including the blacksmth,
15 are providing evidence in this case?
16 A Wl |, no, because, you know,
17 what am | going to do?
18 They weren't tested when we
19 wanted themtested, so, I'mjust going to
20 sit there and accuse people that | have --
21 you know, what am | supposed to do, go find
22 out which valet?
23 | wasn't even there, | don't
24 know whi ch val et saddl ed the horse or
25 whoever, or who had the horse in the
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2 starting gate.
3 Maybe we can find out by film
4 or sonmething like that, but |I'm unaware of
5 who t hose people are.
6 It's just that there is a
7 nunber of people that have their hands on a
8 horse within, let's say 72 hours of a race.
9 And it could be -- I'm
10 thinking it's 14, 15 people.
11 Q Havi ng tal ked about all of
12 this, you would agree with ne that you don't
13 know how Fast Kimme tested positive for
14 Cl enbuterol ?
15 A No.
16 Q Just a few final questions
17 for you, M. Serpe.
18 And you tal ked about this
19 al ready, but you were provided with the
20 notice of positive test directly by H W
21 | nvestigators?
22 A Yes.
23 Q And it was at your barn in
24 Sar at oga?
25 A Correct.
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2 Q And you testified earlier you

3 were angry when you received the note?

4 A Yeah. And can | answer this,

5 are you ready?

6 One of the things | was angry

7 about is that four nore horses ran after

8 Fast Kinmm e, okay?

9 So what bothers nme is on the

10 31st of August, we had a barn search done,

11 and | believe we know factually that H W

12 was aware of the horse being positive on the

13 27t h of August.

14 On the 31st of August, unti

15 the close of the neet, which would have been

16 Labor Day, so Saturday, they cane to the

17 barn the 31st, we ran two or three horses

18 t hat day.

19 One horse won. He was in the
20 stall next to her, okay?
21 So you want to know what was
22 goi ng t hrough ny head?
23 How di d this happen, and this
24 horse won and went to the test barn that was
25 in the stall next to her, okay?
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2 And I'"'mgoing to tell you
3 sonmething else. If on the 31st they told ne
4 that we had a positive, because they knew,
5 because they knew on the 27th, | woul d have
6 scratched the four horses that | ran on the
7 31st until -- 1 think two ran on the 31st,
8 one on the 1st, one on the 2nd, Labor Day.
9 I woul d have scratched them
10 and the reason | would have scratched them
11 I s because how did this happen?
12 And | amnot -- so, who put a
13 horse in harms way here? Wo put nme in
14 harm s way here? Let ne finish, because how
15 do | know now?
16 So guess what happened for
17 t he next nonth? Now | have to sweat it out
18 waiting for a test to come back on a horse
19 that went to the spit box.
20 So that's why | was upset.
21 Q Well -- but let's be clear
22 about that everything you just tal ked about,
23 t he August 27th test, and August 31st, you
24 didn't know any of that when the H W
25 i nvestigators first came to you?
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A No, they did, and they should
have told ne, because they are putting
horses in harm s way.

Q But my point, sir, is that's
not what you were angry about when you were
delivered the notice?

A | was angry because of this
t hi ng that had happened, because we think
what you want, show ne what you want, in |ab
reports, whatever.

I don't ever give any horse
any illegal nedication.

After 40 years, | didn't wake
up one day and decide to give a horse
i1l egal nedication.

So, was | mad? Yes.

Do | have a tenper
periodically? Yeah, that's a good thing to
have a tenper about, |I'msorry, and |
apol ogi ze for the tenper and for that
| nvesti gator.

| do, but I didit. 1 don't
think yelling is against the law, is it?

Q That's fine. | just want to
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2 be cl ear about your evidence, right, and you
3 have to let ne finish ny question, sir.
4 I"'mreally sorry.
5 A Yes.
6 Q When you said you were angry
7 for those reasons, you weren't angry for the
8 reasons you gave ne originally, that stuff
9 you' re angry about today?
10 A No, everything, everything,
11 t he whol e ni ne yards.
12 | really amvery upset at the
13 fact that H WJ knew t hat about this
14 medi cati on positive on the 27th of August,
15 and | ran, | ran four nore horses that |
16 woul d have scrat ched.
17 Q So let just stay focused on
18 the day you were provided with the notice of
19 the potential infraction.
20 A Yes.
21 Q On that day, | think in your
22 evi dence this norning you said, you even
23 referred to Lisa Lazarus of HI SA?
24 A | nmentioned her nane.
25 Q Did you nention her nane or
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2 use a different expression for her?
3 A | couldn't tell you, it was
4 al nrost a year ago. \Whatever it was, | did
5 it, you have it on tape.
6 | don't know why you're
7 asking ne these questions. You have it on
8 t ape.
9 Q Did you listen to the tape
10 bef ore your testinony today?
11 A No, and you don't need to. |
12 was upset. | was really upset, okay?
13 Because of all the things we just tal ked
14 about .
15 Q And did you say, when the
16 I nvestigators provided you with the noti ce,
17 that you were going to take them down, take
18 H SA down?
19 A May be.
20 Q You don't deny saying that?
21 A | don't know that | said it
22 or not.
23 Q And you filed a
24 constitutional chall enge against the
25 Horseracing Integrity and Safety Act?
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MR BEILLY: Objection to the

evance about the federal court

THE ARBI TRATOR:  Overrul ed,

It is kind of getting far

el d.
That's ny only questi on about
Yes.
M. Serpe, have you revi ewed

reports of Dr. Cole and

t hat have been delivered in this

Dr. Col e, yeah.

And Dr. Eichner as well ?

| don't know that | -- | did

MR BEILLY: Wwo is Dr.

MR, BUNTI NG An expert

| heard about that.

| just have to ask you to |et

800-726-7007
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2 you adm ni ster C enbuterol to Fast Kimm e?

3 A No.

4 Q And did you direct anyone on

5 your teamto adm nister C enbuterol to Fast

6 Ki mm e?

7 A No.

8 MR. BUNTI NG Thank you, sir.

9 Those are ny questions.

10 A My apol ogi es for answering

11 you too soon. Again, this is a firster for

12 me.

13 Q It's okay, not a problem

14 A ' msorry.

15

16 REDI RECT EXAM NATI ON

17 BY MR BEILLY:

18

19 Q Just one clarification

20 about -- good afternoon, the exercise rider.

21 A Yes.

22 Q Did he solely work for you or

23 ot her peopl e?

24 A W hired himfirst as a

25 freelance rider, which is how he worked,
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2 which is pay per head, that sort of thing.
3 Again, we were filling in a
4 spot for an injured person.
5 So he ended up staying the
6 rest of the nmeet, basically only got on
7 horses for us.
8 MR. BEILLY: Nothing further.
9 THE ARBI TRATOR:  Anyt hi ng
10 el se?
11 MR. BUNTI NG  No.
12 THE ARBI TRATOR  Ckay, thank
13 you. You are excused.
14 M5 FARRELL: Can we take a
15 five mnute bio break, please?
16 THE ARBI TRATOR: |f you woul d
17 like. We are going off the record,
18 even though it's still recording.
19 (At this point in the proceedi ngs
20 there was a recess, after which the
21 heari ng continued as follows:)
22 THE ARBI TRATOR Let's go
23 back on the record.
24 As | understand it, the rest
25 of our witnesses are all on Zoom so
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who are we calling next?

MR. BEILLY: The next w tness
is in the waiting room It's
Mel i ssa Storner.

THE ARBI TRATOR So we are
goi ng out of order on this wtness.
Rem nd ne why?

MR, BUNDY: Just, we are
ahead of schedul e and
avail ability-w se.

THE ARBI TRATOR: Wl cone, Ms.
Storner, or, is it Ms. or is it Dr.?
THE WTNESS: It's Dr.

THE ARBI TRATOR: Dr. Storner,
you know, in England, they actually
denot e peopl e based on how nuch they
know about nedicine. It's really
funny.

| just wanted to talk to ny
doctor, who was a surgeon, and they
told nme oh, you nean M.?

I"'mlike what are you talking
about? Apparently in the old days

bar bers used to be called Ms., and

800-726-7007
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t hose are the people who hacked you
up.

But the doctors told them
where to hack. Anyway, | won't
insult you anynore, | will call you
Doct or .

| amthe arbitrator, we are
back on the record, and you are
calling into a hearing room

"' msure you have done these
before, but | need to ask you a
coupl e of questions to get us
noving, and then I'Il turn you over
to the HWJ | awyers who w Il have a
coupl e of questions for you, then
you Wil |l be cross-exam ned by the
| awyers for M. Serpe.

Does that work?

THE W TNESS: Yes, sir.

THE ARBI TRATOR: Do you
understand that you are testifying
today in a courtroom-- in a
proceeding that is |like testifying

in a courtroomor a court of |aw?

Page 106
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THE W TNESS: Yes.

THE ARBI TRATOR Do you
understand that as a result of that,
you have an obligation to tell the
truth?

THE W TNESS: Yes.

THE ARBI TRATOR: Do you
undertake to tell the truth today?

THE W TNESS: Yes.

SSA STORMER called as a
Wi t ness, having been first duly sworn by
the Arbitrator, was exani ned and testified

as foll ows:

THE ARBI TRATOR: Thank you
very nuch.

They have you on the screens
In here. You m ght see ne noving
around to watch you, but that's just
nme trying to find you on the
screens. No worries about that.

So, did you execute a wtness

statenent forth this case, do you

800-726-7007
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2 recall reading it?
3 THE W TNESS:  Yes.
4 THE ARBI TRATOR: Have you
5 read it recently?
6 THE W TNESS:  Yes.
7 THE ARBI TRATOR: Is there
8 anything in it you would like to
9 nodi fy, edit, change, add to, take
10 away from or anything el se?
11 THE W TNESS:  No.
12 THE ARBI TRATOR:  Thank you.
13 Then your witness statenment is
14 adopted as the bulk of your direct.
15 MR. HEARN:. Thank you,
16 M. Benz.
17
18 Dl RECT EXAM NATI ON
19 BY MR HEARN:
20
21 Q Can you pl ease state your
22 name for the record?
23 A My name is Melissa Storner.
24 Q And you work for the
25 Horseracing Integrity and Welfare Unit, or
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2 H WU?

3 A Yes.

4 Q What is your role with H WJ?

5 A My role is as an

6 | nvestigative anal yst.

7 Q How | ong have you been in

8 t hat rol e?

9 A Since April of 2023.

10 Q What are the responsibilities

11 of your role?

12 A My responsibilities include

13 researching and reviewi ng informati on within

14 | nvestigations.

15 | start prelimnary

16 I nvestigations and | perform anal ysis on

17 that information gathered. | conpile data.

18 | al so amresponsi ble for

19 triagi ng our whistleblower tip |ine.
20 Q Par agraph 6 of your w tness
21 statenent, you explain that you undert ook
22 vari ous searches through the HI SA portal,
23 and t hrough Equi base.
24 Can you describe for us the
25 pur pose of those searches?
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2 A The purpose of those searches
3 were to | ook for covered horses with records
4 in the portal that have been
5 adm ni stering -- had been adm ni stered
6 Cl enbut erol .
7 Q And was that over a
8 particular -- what period of tine was that
9 search conducted for?
10 A That search was focused on a
11 45 day period prior to August 10th of 2024.
12 Q And what were the results of
13 your search in the H SA portal and on
14 Equi base?
15 A That resulted in finding
16 t hree horses, three covered horses that had
17 been adm ni stered C enbuterol in that tine
18 peri od.
19 Q And to what extent, if any,
20 did your search results reveal whether any
21 covered horses were placed on the
22 veterinarian's list?
23 A There were two horses placed
24 on the vet's list for adm nistrations of
25 Cl enbut erol .
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2 Q And were those horses in
3 addition to the three horses you nenti oned?
4 A Yes, yes, they are.
5 Q And to what extent, if any,
6 did your search results indicate where those
7 horses were | ocated during that tinme period?
8 A My search results showed t hat
9 the two horses that had been placed on the
10 vet's list were | ocated, one was in
11 California, the other was in U ah and
12 Arizona during that tinme period.
13 The three horses that had
14 Gl enbuterol adm nistration records in the
15 portal records were | ocated outside of the
16 area of Saratoga.
17 One was in California,
18 anot her one was in -- the second one was in
19 Del aware. The third one was in |owa.
20 Q At paragraph 9 of your
21 W tness statenent you refer to a Kitten
22 Mont gonmery. Who is she?
23 A Kit Montgonery is the results
24 manager and coordi nator for H WJ.
25 Q In your statenent, in your
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2 W t ness statenent, you describe searches

3 conducted by Ms. Montgonery.

4 Can you tell us a bit about

5 t hose searches?

6 THE ARBI TRATOR Hold on a

7 second, we have an objection. Go

8 ahead.

9 MR. BEILLY: It calls for

10 hearsay. There is no statenent in

11 paragraph 9 that says she's aware

12 that Kitten Montgonery revi ewed and

13 did certain things, but we don't

14 have a W tness statenent from M.

15 Mont gonery.

16 She said she reviewed M.

17 Mont gonery' s reported findings.

18 So, she's testifying about

19 hearsay from Kitten Montgonery, and
20 we don't have a statenent from
21 Kitten Mont gonery.
22 THE ARBI TRATOR: Ckay. Any
23 response?
24 MR. HEARN. The witness, in
25 the wi tness statenent, has indicated
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2 t hat she personally has know edge of

3 the results of the findings from

4 Kitten Mont gonery.

5 THE ARBI TRATOR  Ckay, well,

6 given that we are in arbitration

7 and the Rules of Evidence don't

8 strictly apply, I wll take it in

9 and accord it the weight to which it

10 shoul d be accorded.

11 MR HEARN. M. Arbitrator,

12 may | proceed with that question?

13 THE ARBI TRATOR: Yes, | guess

14 technically overruled. Sorry.

15 Q Ms. Storner, again, just to

16 repeat the question, at paragraph 9 of your

17 W t ness statenent you descri be searches

18 conducted by Ms. Montgonery.

19 Can you tell us about those
20 sear ches?
21 A She conducted a search in her
22 records that she manages that are results
23 that cone from | aboratories.
24 She searched for a period of
25 six nonths prior to August of 2024 in order

Veritext Legal Solutions
800-726-7007 305-376-8800



FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 07/30/2025 OSCAR NO. 613800 -PAGE Page 175 of 414 * PUBLIC *

2960
PUBLIC
Page 114

1 MELLI SA STORMER - CROSS

2 to determne if H WJ had received any

3 positive results fromtests conducted for

4 Cl enbuterol on any horses.

5 Q And what were the results of

6 Ms. Montgonery's search?

7 A She did not find any ot her

8 horses that had been resulted in positive

9 tests.

10 MR. HEARN: | have no further

11 guesti ons.

12 THE ARBI TRATOR To you.

13 MR. BEILLY: Thank you.

14

15 CROSS- EXAM NATI ON

16 BY MR BEILLY:

17

18 Q Good norning, Dr. Storner.

19 A Good nor ni ng.
20 Q My name is Brad Beilly, and |
21 represent M. Serpe.
22 Was the information in your
23 statenent dated May 29, 2025 available to
24 you i n Septenber 20247
25 A Yes.
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2 Q Did Ms. Farrell or anyone
3 el se at HHWJ ask you for this information in
4 Sept enber of 20247
5 A No, it was in May of 2025.
6 Q Are you aware that | asked
7 HW if anyone was on the vet's list for the
8 use of C enbuterol at Saratoga in Septenber
9 of 20247
10 A No.
11 Q If you had been asked that by
12 Ms. Farrell or any of the H WJ
13 I nvestigators, you would have been able to
14 provi de that information back in Septenber
15 of 2024, correct?
16 A Yes.
17 Q And it's fair to say that
18 nobody did ask you in Septenber '24 as to
19 whet her or not any horses at Saratoga were
20 on the vet's list for O enbuterol?
21 A | had troubl e hearing you,
22 sir. l'msorry.
23 Q ["'msorry. Wuld it be fair
24 to say that nobody affiliated with H W
25 asked you in Septenber of 2024 whet her or
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2 not any horses that had raced at the
3 Sar at oga neet had been on the veterinarian's
4 list for Cenbuterol?
5 A That's correct.
6 Q Did you research whet her
7 there were any horses that had tested
8 positive for Clenbuterol at any of the other
9 NYRA tracks, that being Agueduct or Bel nont?
10 A That woul d have been incl uded
11 in the search, yes.
12 Q In your search or M.
13 Mont gonery' s search?
14 A I n both.
15 Q So | think you said you
16 researched Saratoga horses for the six
17 nmonths prior to August of 2024. Was that
18 correct?
19 A My search was in
20 adm nistrations in the portal. M.
21 Mont gonmery's search was in the results from
22 the testing of all horses.
23 Q And we are tal king about six
24 nont hs at Saratoga, or we are tal king about
25 six nonths in the entire country?
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2 A Six months in the entire

3 country, | believe.

4 Q Do you know when they race at

5 Sar at oga?

6 A Not off the top of ny head, |

7 don't have it menorized, no.

8 Q So you don't know t hat they

9 just have a three or four day neet now in

10 May to run the Bel nont neet, and other than

11 that, it's July and August of the sumrer,

12 correct?

13 A I woul d have to doubl echeck

14 wi t h Equi base.

15 Q Is there a harness track in

16 Sarat oga that races during the sumrer?

17 A | think so, and |I have not

18 been there, so I'mnot terribly famliar

19 wi th everything.
20 Q And how far is the Finger
21 Lakes track from Sarat oga?
22 A | don't know.
23 Q Does H WU oversee the racing
24 at the Finger Lakes track?
25 A Yes, the thoroughbreds, the
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covered horses that are there.

Q Are there any horses at
Fi nger Lakes that tested positive for
Cl enbut erol ?

A No, not in ny search results.

Q So, are you aware of a case
against a M. Fung, F-u-n-g?

A Somewhat .

Q And M. Fung is actually
accused of the sane violation of M. Serpe,

t hat bei ng adm nistration of C enbuterol,

correct?
A ["'mnot very famliar with
the case. It's not one I am working on.
Q But if that is a case, and

the positive is fromthe sunmer of 2024,
your search shoul d have showed up that that
horse tested positive for C enbuterol,
correct?

A My search was of the porta
of recorded adm ni strations.

Q Are you saying that there was
no C enbuterol on the grounds of Saratoga

during the sumer of 20247
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2 A " mnot saying that, no.
3 Q You're just saying that there
4 was no horse on the vet's list during that
5 sunmer, is that correct?
6 A There were no admini strations
7 recorded by veterinarians into that -- into
8 all covered horses' records of having
9 adm ni stered C enbuterol during that period.
10 MR. BEILLY: | have nothing
11 further for this w tness.
12 THE ARBI TRATOR  Ckay, thank
13 you. Anything on redirect?
14 MR, HEARN:  Yes.
15
16 REDI RECT EXAM NATI ON
17 BY MR HEARN:
18 MR, HEARN
19 Q Again, Ms. Storner, at
20 paragraph 9 of your w tness statenent you
21 descri be the searches conducted by Ms.
22 Mont gonery.
23 Wth respect to the searches
24 conducted by Ms. Montgonery, what | ocation
25 radius did Ms. Montgonery research or
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review, rather, in her search?
A She revi ewed the six nonths
prior to August of 2024 at Sar at oga.

MR. HEARN:. Thank you.

| have no further questions.

THE ARBI TRATOR  Ckay, thank
you. Thank you, Doctor. You're
excused. Thanks for your
partici pation today.

THE W TNESS: Thank you.

THE ARBI TRATOR: Ckay. So
are we up to --

M5 FARRELL: | think our next
wtness is going to need a little
time to get herself situated.

So |l leave it up to you if we
want to take a ten mnute break or
come back when she is -- she needs
to nove roons, basically.

THE ARBI TRATOR | don't m nd
taki ng ten m nutes.

M5 FARRELL: Ckay.

THE ARBI TRATOR. | think it's

alittle early for lunch, although I
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amtrying to fast.
So let's try -- let's take
ten mnutes. Take a ten mnute

br eak.

(At this point in the proceedi ngs

there was a recess, after which the
heari ng continued as follows:)

THE ARBI TRATOR  So, we are
back on the record.

So, Ms. Mttel stadt, wel cone
to this particular arbitration
proceedi ng.

| think you probably know why
you' re here.

I need to ask you a few
guestions at the beginning that you
have been asked before, |'m sure.

And we will talk briefly
about your w tness statenent, and
then | will turn you over to the
| awyers for your enployer to ask you
a few questions.

So, Ms. Mttelstadt, do you

understand that you are here today
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to testify in a proceeding that's
|ike testifying in a court of |aw?

THE WTNESS: | do.

THE ARBI TRATOR Do you
understand that as a result of that,
you have an obligation to tell the
truth?

THE WTNESS: | do.

THE ARBI TRATOR Do you
understand that should you fail to
tell the truth, the penalties of
perjury may apply?

THE WTNESS: | do.

THE ARBI TRATOR Do you
undertake to tell the truth today?

THE WTNESS: | do.

ERI NE MI TTELSTADT,

called as a wtness, having been first

duly sworn by the Arbitrator, was exam ned

and testified as foll ows:

THE ARBI TRATOR: One qui rky

thing you will see here is the
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| awyers m ght be | ooking around a
lot trying to find where your screen
shoul d pop up, because it's a bit of
Whack a Mol e.

W have -- it's alnost |ike
an arbitration sports bar in here.
We have six screens with | don't
know how many people on each, but it
noves occasionally.

So don't wonder what we are
doing. That's what we are trying to
do, is to be able to watch

THE WTNESS: No probl em

THE ARBI TRATOR: Do you
recall conpleting a wtness
statenent in this case?

THE W TNESS: Yes, | do.

THE ARBI TRATOR: Have you
read it recently?

THE W TNESS: Yes, | have.

THE ARBI TRATOR |Is there
anything in it that you would |ike
to nodify, edit, add to, detract

fromor otherw se change?
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2 THE W TNESS: No.
3 THE ARBI TRATOR: Ckay, thank
4 you.
5 M5 FARRELL: Thank you,
6 Arbitrator.
y
8 Dl RECT EXAM NATI ON
9 BY M5. FARRELL.:
10
11 Q Good norning, M.
12 Mttel stadt.
13 Can you hear ne okay?
14 A | can, thanks.
15 Q Well, state your full nane
16 for the record, to begin wth.
17 A Kat herine Mttel stadt.
18 Q Can you describe for us
19 briefly your role at H WJ, pl ease?
20 A Sure. M role at HWJ is as
21 the Chief of Qperations.
22 So that is overseei ng our
23 testing program which is inclusive of the
24 strategy and the execution of that program
25 and supporting the technol ogies that are
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2 used in the field.
3 Q And as Chief of Operations,
4 are you responsi ble for ensuring the
5 integrity of HWJ s sanpl e coll ections
6 process at test barns across the country?
7 A I am
8 Q Briefly how do you oversee
9 and manage that process?
10 A So, | work in conjunction
11 with a teamof individuals with anti-doping
12 and industry experti se.
13 That team i ncludes Director
14 of Quality Devel opnent, Stephanie Isely. So
15 she is a key part of both the procedure
16 devel opnment and the revi ew of docunentati on.
17 In addition, we rely heavily
18 on the rol es established by the ADMC
19 protocols to nake sure that the policies and
20 procedures we put in place, that we train
21 to, that we certify, and that we continue to
22 eval uat e agai nst, are being executed out in
23 the field.
24 Q kay. And do you al so
25 oversee the certification of sanple
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2 col l ection personnel in accordance with the

3 ADMC pr ogr anf

4 A That's correct, we do.

5 Q As well as the training and

6 conti nui ng education of sanple collection

7 personnel, correct?

8 A Correct.

9 Q Do you al so oversee the

10 publ i cation of an el ectronic manual provided

11 to sanple collection personnel?

12 A | do.

13 Q And do you al so nmanage test

14 barn hygi ene prograns through

15 communi cati ons, posters, et cetera?

16 A Yes, we do.

17 Q And |'mactually going to

18 turn your attention to one docunent that's

19 been produced in this case.
20 Josh is going to share it on
21 t he screen for us.
22 This is Exhibit A to your
23 W tness statement, Ms. Mttel stadt?
24 A Ri ght.
25 Q If you could scroll.
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And do you recogni ze this

docunent, Ms. Mttel stadt?

A | do.
Q And what is it?
A That is a resource created

for our test barns and our sanple collection
personnel to reinforce best practices and
protocols related to to our test barn

hygi ene, and maintaining integrity of the
sanpl es.

Q Are these posted in the test
bar ns?

A They are. Al of our
resources are provided for sanple collection
personnel in dual |anguage, so you are
| ooki ng at the Spani sh versi on.

It's a doubl e-sided resource,
generally, when printed, and it is in a test
barn binder that is provided to each test
barn, as well as what is provided as signage
for posting.

Q And so in this case | think
we were optimstic about our DuoLingo

skills, and | will represent that we only
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2 have subm tted the Spanish version.

3 But Kate is going to

4 forward --

5 THE ARBI TRATOR: Si, graci as.

6 M5 FARRELL: We will nove to

7 have that admtted to the record.

8 A No probl em

9 Q As part of ensuring test barn

10 hygi ene protocols, does H WJ permt banned

11 substances to be stored or used in any test

12 bar n?

13 A W do not.

14 Q Just one second here, you

15 have been kicked out of the Zoom Then how

16 are you still sharing?

17 kay. So H WU does not

18 permt banned substances to be stored in any

19 test barn, correct?
20 A Correct.
21 Q Have you revi ewed the sanple
22 col lection process as it relates to this
23 case, the Fast Kinmm e sanpl es?
24 A I have, in cooperation with
25 Ms. Isely, who | referenced earlier.
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Q Ckay. As part of that
review, so the sanple collection formand
the chain of custody docunentation on file
with HWJ, they have been thoroughly
exam ned by both you and Director |sely?

A That is correct.

Q | am now going to turn your
attention to the sanple collection formfor
Fast Kimm e's post-race sanpl e.

THE ARBI TRATOR: Can El sa
help with that?

MR. HEARN: | am not -- yes,
| am | ooking to get back in there.

THE ARBI TRATOR: Don't say
you' re frozen.

MR. HEARN. | shouldn't be
frozen. | amjust about to join
back in. Then | should be able to
share ny screen agai n.

ELSA: This is Elsa. | have
Joshua Hear n.

THE ARBI TRATOR: |If you could
put himback in, that would be

great .
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2 ELSA: He's in now, yes.
3 Thank you.
4 M5 FARRELL: Please go to PDF
5 page 204 of our exhibit book.
6 Q Ms. Mttel stadt, do you see
7 t hat docunent on the screen?
8 A | do.
9 Q And can you briefly wal k us
10 t hrough the highlights of what is this
11 docunent and briefly wal k us through the
12 hi ghl i ght s?
13 A Sure. This is the docunent
14 that records the information fromthe sanple
15 col l ection session for Fast Kinm e on August
16 10 of 2024.
17 And | will just kind of walk
18 t hrough the sections and overvi ew.
19 So the top section,
20 Notification Information, contains the horse
21 i nformation and the information specific to
22 the collection, date, tine, reason for
23 sel ection, and identifies the individuals
24 who participated in that sanple collection
25 session with horse, both the nom nated
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person and additional covered persons as
named in that section.

The next section serves to
reinforce the identity of the horse sel ected
through, in this case mcrochip, as well as
verification of the horse, and it's -- the
sex of the horse.

The next section, Sanple
Information, this is the only section that
is provided to the |aboratory and has the
i nformati on specific to these sanpl es that
were collected, in this case urine sanple
and a bl ood sanple, both ending in 554.

So it verifies who
participated in the collection and the
sealing of both of those sanples.

And then finally a signature
section that is signed off by the sanple
col lection officer who participated in the
session and reviewed all of this
docunentation with the naned, nom nated
person who signs the formas well.

That's the final step in the

sanpl e col l ection process, which in this
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2 case, then, as you will see on the right,
3 concluded at 8:10 -- on 8/10 at 2:50 p. m
4 So this information is
5 gat hered through the execution of the sanple
6 coll ection process, using our app on an
7 | Pad, and then forned into populating this
8 docunent as a PDF, which is a record
9 provi ded both to the responsi bl e person and
10 to H WU
11 Q Thank you.
12 | am now going to turn your
13 attention to one nore docunent, and it's
14 going to be page 207 in HW s book of
15 exhi bits.
16 Ms. Mttel stadt, do you
17 recogni ze this docunent?
18 A | do.
19 Q And can you briefly tell us
20 what it is and wal k us through the
21 hi ghl i ghts of this one, please?
22 A Sur e.
23 So as naned, this docunent
24 provi des a chain of custody report specific
25 to post-collection handling, storage and
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2 then ultimately the transport of the sanple.

3 So the first section provides

4 sanpl e i nformati on, which obviously

5 correl ates back to the sanple collection

6 formwe just reviewed.

7 It confirnms that sanple

8 col I ecti on personnel handl ed the and

9 mai nt ai ned custody of the sanples in

10 accordance with the procedures that we

11 provi de.

12 And that's both by the

13 post-col |l ection handling, as well as the

14 statenent at the bottom

15 The m ssion conpl etion

16 confirms who prepared and verified the

17 sanpl es at the end of the m ssion.

18 So in this case, that's the

19 days testing for post-race sanples.
20 And then finally the
21 transport information, so verifying
22 essentially tracking information and
23 handl i ng of the sanples in transition to, in
24 this case FedEx as the courier.
25 And t hen docunenting the
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2 shi ppi ng contai ner | ot nunber, which is just
3 an added neasure of security applied to the
4 coolers in which these sanples are
5 transported.
6 Q kay. And so this chain of
7 custody relates to the chain of custody from
8 the test barn to the courier that's going to
9 take the sanples to the | abs, correct?
10 A That's correct.
11 Q And based upon your review of
12 the sanmple collection formthe chain of
13 cust ody, were there any issues or departures
14 from ADMC rul es and protocols with respect
15 to the sanple collection, handling, storage
16 and transport of Fast Kinmme's sanpl es?
17 A None.
18 Q And during Ms. Isely's review
19 of these sane docunents, did Director Isely
20 report to you that she discovered any
21 I nconsi stencies or departures from protoco
22 W th respect to Fast Kinm e's post-race
23 sanpl e taken August 10 of 20247
24 A No, her response was it was a
25 t ext book sanpl e collection session.
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2 Q How can you be so sure?

3 A I have reviewed a | ot of

4 t hese docunents, so |I'mvery famliar with

5 | ooki ng for any excepti ons.

6 | have a | ot of confidence in

7 the policies and procedures set out by the

8 ADMC rul es.

9 And then secondary, through

10 our devel opnent of procedures with our | egal

11 team and our science team

12 So that, and the fact that

13 this is a test barn that there is no

14 I ndi cati on of any devi ations from our

15 policies or procedures, gives ne a very high

16 degree of confidence that this sanple

17 col l ection session was executed correctly.

18 Q So if there had been a

19 devi ati on, would that have generated any
20 addi ti onal docunentation or reports, so we
21 woul d note that there was a deviation?
22 A If, during the sanple
23 coll ection session, it would have been
24 recorded on a supplenentary report form
25 Q And there is no suppl enentary
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2 report formin connection with Fast Kimme's
3 post-race sanples, right?
4 A There is not.
5 Q So is it your conclusion that
6 not hi ng out of the ordinary occurred with
7 the collection and storage of Fast Kimme's
8 sanpl es on August 10 at the Saratoga test
9 bar n?
10 A That's correct.
11 Q Based on the sanple
12 coll ection process as denonstrated in this
13 case that we just wal ked through, is there
14 any reason to doubt the integrity of any of
15 t hese post-race sanpl es?
16 A No, there is not.
17 Q And based on your review of
18 t he docunentation, is there any evidence
19 that even renotely suggests that O enbuterol
20 was i ntroduced to the sanple during the
21 coll ection process in any way?
22 A No.
23 M5 FARRELL: | have no
24 further question of this wtness.
25 THE ARBI TRATOR: Thank you.
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M. Beilly.

CRCSS- EXAM NATI ON BY

MR. BEILLY:
Q Good afternoon, M.
Mttel stadt.

My nane is Bradford Beilly
and | amthe |awer that's representing
M. Serpe in this case.

And |'ve got a couple of

guestions for you.

A Ckay.
Q Who is Jocel yn Lopez?
A Jocelyn Lopez is a certified

sanpl e col lection officer for H W.

Q Is she a HWJ enpl oyee?
A She is not.

Q Who i s her enpl oyer?

A She is an i ndependent

contractor, in her capacity as a sanple
col l ection officer.
Q I s she under direct

i ndependent contract with H W?
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2 A She is not. She's under an
3 agreenent with ESS, which is a service
4 provider working wwth HWJ to staff and
5 support the execution of training at tracks
6 around the country.
7 Q And her job is a urine
8 catcher, correct?
9 A Correct.
10 Q Do you know her?
11 A | have net her.
12 Q Did you certify her?
13 A Not personally.
14 Q Is there any docunentation
15 showi ng that she's certified?
16 A Yes.
17 Q Is that -- well, is that in
18 your package?
19 A | nmean, it's verified in ny
20 package that we reviewed that and confirnmed
21 her certification.
22 So to the extent that
23 applies, yes.
24 Q So you say she's certified in
25 the -- in your statenent. M/ question to
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KATHERI NE M TTELSTADT - CROSS
you i s does your package include any kind of
docunment that certifies her as being trained
under the H WJ protocol ?

M5 FARRELL: [|'m going to ask
a clarifying question here. Wat do
you nean when you are referring to
t he package?

What docunents specifically
are you referring to?

MR, BEILLY: Her statenent,
her Exhibits A B, the attachnents.
She's referred to the person as
being certified by H W.

And | asked if she was the
party that certified her, and she
sai d no.

And | said is there any
docunentati on i ndicating her
certification?

THE WTNESS: So that was
outsi de the scope of what | prepared
ny wtness statenent to include.

Q Is she drug tested?
A ' m sorry, what?
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KATHERI NE M TTELSTADT - CROSS

Q Is she drug tested?

A Ch, | see. We do not require
that as a conponent of our credentialing or
certification.

Q So the people that work in
the test barn are not drug tested, correct?

A Not by a requirenent of their
certification, that's correct.

Q So we don't know whet her or
not she's taking any drugs, is that correct?

A Arguably yes.

Q Is there any video of the
sanpl e col |l ecti on?

A | do not know.

Q So, you couldn't produce any
vi deo showi ng the actual sanple collection
of the blood and urine from Fast Ki mrm e on
August 10t h of 2024, correct?

A Not to nmy know edge sitting
here today, but | -- different test barns
have di fferent surveill ance.

Q Are the sanple collection
personnel s searched before they enter the

test barn?
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2 A No.
3 Q So, if Ms. Lopez was not
4 searched, can you definitively say that she
5 di d not have anything on her body by way of
6 any foreign drug or substance?
7 A No.
8 Q Who is Lindsay Davis?
9 A She is also a sanple
10 collection officer and a vet.
11 Q She is the veterinarian that
12 t ook the bl ood?
13 A Correct.
14 Q And she was in charge of the
15 test barn at that point in tinme, on that
16 day?
17 A No.
18 Q Who was?
19 A The test barn supervisor is
20 generally the one responsible for the test
21 barn on a gi ven day.
22 Depends what your definition
23 of responsi ble or what aspect sonebody is
24 responsi bl e for.
25 But we have a position that
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2 Is a test barn supervisor who generally, you
3 know, oversees the operations of the test
4 bar n.
5 Q Well, do you know who the
6 test barn supervisor was that day?
7 A Yes, it was Ranpna Law er.
8 She's nanmed, if you | ook at
9 the chain of custody form having been
10 responsi ble for the preparation of the
11 sanples into the transport bag under the
12 conpl etion section.
13 Q So ny understandi ng of the
14 HWJ rule, only because it cane up in
15 another case, is that if the sanples are not
16 shipped to the laboratory that's going to do
17 the post-race testing, then a particul ar
18 formneeds to be filled out as to where they
19 are stored and how they are stored, is that
20 correct?
21 A That is not correct.
22 Q Ckay.
23 What do the rules require if
24 the sanple is not shipped out on -- we know
25 t he sanpl e was taken on August 10t h.
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2 It's correct that it was not

3 shi pped out on August 10th, correct?

4 A Correct.

5 Q So what would the rules

6 requi re that happens with those sanpl es

7 bet ween the 10th, when it was taken, and the

8 12t h, when it was shipped out?

9 A Sure. | will point you to

10 the chain of custody, just because it al so

11 verifies this question that you are asking.

12 So if sanples are not

13 transported to the Iab on the day of

14 col lection, as reported here, the test barn

15 supervi sor has reported that she aggregated

16 and placed the sanples in a sealed transport

17 bag, and that they were then stored in a

18 H WU approved and secured refrigerator.

19 Q What does that nean, a H W
20 approved storage refrigerator?
21 A For that test barn, it is a
22 dedi cated and secure fridge that is |ocated
23 I nside the test barn.
24 Q And who has access to that?
25 A Only the test barn supervisor
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KATHERI NE M TTELSTADT - CROSS
and the test barn veterinari an.
Q Isn't the docunentation under
the rul es supposed to tell us that?
A Tell you what ?
Q Who has access to the
refrigerated sanpl es over that two day

peri od?

Q kay.

MR. BEILLY: Ckay, | have
not hi ng further.

THE ARBI TRATOR:  Ckay.

M5 FARRELL: No redirect.

THE ARBI TRATOR: Ckay. Well,
Ms. Mttel stadt, thank you for
joining us. Your testinony is
conpl et e.

THE WTNESS: kay, very
good. Thank you so nuch.

THE ARBI TRATOR: Very good.

THE WTNESS: Just to
clarify, are you wanting ne to
forward an English version of the

test barn hygi ene docunent ?
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And | wll send that through
to nmy contacts on our |egal team
and they can distribute fromthere.

I s that appropriate?

THE ARBI TRATOR Si.

THE W TNESS: Thank you very
much. Agai n, apologies for the
delay in ny joining.

THE ARBI TRATOR:  Thank you.

THE W TNESS: Cheers.

THE ARBI TRATOR So we have
12:30. How long do you want to
take? Wen do you think we can
get --

MR. BEILLY: | think I can
get her here at 1:30, and | know
she's not going to go --

MR. BUNTING We will
absol utely, w thout reservation --

THE ARBI TRATOR: W are off
t he record, Steve.

(At this point in the proceedi ngs
there was a | uncheon recess, after which

the hearing continued as follows:)
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KATHERI NE M TTELSTADT - CROSS
THE ARBI TRATOR. W are goi ng
to proceed. W have two new
visitors, and | amjust finishing ny
sandwi ch here, sorry.
W have two new visitors, you
m ght call themw tnesses. One is
Dr. Cole, and we al so have
Dr. Eichner, who will be |istening,
and as | understand it, he may be
giving testinony in chief after
Dr. Col e today.
So, assuming that all works
out, that will save us on tine
t onor r ow.

kay, so Dr. Cole, can you

hear ne?
THE W TNESS: Yes, | can.
THE ARBI TRATOR: ' mthe

arbitrator down here.

You will see us | ooking
around perhaps at different screens,
because you wll nove around a bit
at times, so we wll be trying to

see you when you testify, but that's

800-726-7007

Veritext Legal Solutions
305-376-8800



FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 07/30/2025 OSCAR NO. 613800 -PAGE Page 208 of 414 * PUBLIC *

© 00 N oo 0o b~ wWw N PP

N D NN NN P B P PP PP PR
a A W N P O © 0 N O O A WO N +— O

2993
PUBLIC

KATHERI NE M TTELSTADT - CROSS
what's goi ng on.

So I'mgoing to ask you, both
you and Dr. Eichner at the sane
time, four basic questions, and |
need you each to respond, Dr. Cole
first, Dr. Eichner second, wth your
responses.

And then you will be sworn in
as W tnesses, and we don't have to
delay for that for Dr. Eichner |ater
when he testifies.

So, ny first question to the
two of you is, Dr. Eichner, can you
hear ne.

DR. EICHNER  Yes, | can,

t hanks.

THE ARBlI TRATOR Geat. M
first question is do you understand
that you're testifying in a
proceeding that is like testifying
in a court of law, Dr. Cole?

DR. COLE: | do.

THE ARBI TRATOR Dr. Eichner?

DR. EICHNER  Yes, | do.
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KATHERI NE M TTELSTADT - CROSS

THE ARBI TRATOR: Do you
understand that as a result of that
you have an obligation to tell the
truth? Dr. Cole?

DR. COLE: Yes, | do.

THE ARBI TRATOR: Dr. Eichner?

DR. El CHNER  Yes.

THE ARBI TRATOR: Do you
understand that should you fail to
tell the truth, the penalties of
perjury may apply?

DR. COLE: | do.

DR. EICHNER | under st and.

THE ARBI TRATOR: Do you
undertake to tell the truth today?

DR. COLE: | do.

DR EICHNER: Yes, | do.

HI A COL E, called as a
W t ness, having been first duly sworn by
the arbitrator, was exanm ned and testified

as foll ows:

THE ARBI TRATOR. Ckay, great.
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So now we are going to turn Dr. Col e
over for exam nation by counsel for
M. Serpe briefly, right?

Actual |y, you know what,
Dr. Cole, you have submtted a
Wi tness statenent in this case, have
you not ?

DR. COLE: | have.

THE ARBI TRATOR  Have you
read that recently?

DR COLE: | have.

THE ARBI TRATOR: Is there
anything in it you would like to
nodi fy, change, edit, add to or
del ete fronf®

DR COLE: No.

THE ARBI TRATOR So we wi ||
adopt that as nost of your direct
testi nony, subject to sone
hi ghl i ghti ng by counsel for
M. Ser pe.

Go ahead.

MR. BEILLY: M. Benz, just

for the record, | have talked with
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KATHERI NE M TTELSTADT - CROSS
M. Bunti ng.

We are going to upload,
because we have a short form of
Dr. Cole's CVin her report, we are
just going to upload as our next
| ettered exhibit, which would be, |
guess His her full CV.

And with that, I'"mgoing to
rely on Dr. Cole's witten report
and give her to M. Bunting for
Cross-exam nati on.

THE ARBI TRATOR  Ckay. Dr.
Col e, you are now going to be
cross-exam ned by M. Bunting, who
represents H WJ.

THE W TNESS: Under st ood.

MR. BUNTING Just for
clarity of the record, I may have
forgotten this, we stipulate
Dr. Cole can be qualified as an
expert in the area of equine
phar macol ogy.

MR BEILLY: Also, just to

hi ghl i ght, she's also a veterinarian
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CYNTHI A COLE - CROSS- EXAM NATI ON
and anal ytical chem st.
MR. BUNTI NG  Yeah, just
focused on her specific

gualification in this case.

CRCSS- EXAM NATON BY
MR, BUNTI NG

Q Dr. Cole, nice to see you
again. How are you?

A | amfine. How are you?

Q Good, thank you.

Your witness statenment or

report in this case is dated May 16, 20257
A Yes.
Q Sorry, we didn't hear a
response on this end.
A Yes; it is.
Q Thank you.

After you prepared your
report -- sorry, pardon ne. \Wat materi al
did you review and rely upon in preparing
your report?

A A | ot of personal experience
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2 and years of working in the drug testing
3 program as well as a nunber of references
4 that | did provide to M. Beilly and that
5 are on the | ast page of the report.
6 Q Ckay. And since you
7 del i vered your report, have you had an
8 opportunity to review the evidence tendered
9 by H WJ?
10 A I have.
11 Q And that included the wtness
12 statenent of Ms. Storner?
13 A No, that | have not revi ewed.
14 Q Ckay. Have you reviewed the
15 W tness statenent of Kate Mttel stadt?
16 A No.
17 Q Have you reviewed the expert
18 report of Daniel Eichner?
19 A That | have revi ewed.
20 Q Have you revi ewed the studies
21 referred to by Dr. Eichner in his report?
22 A | have.
23 Q kay.
24 And you just indicated to
25 Arbitrator Benz you revi ewed over your
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CYNTHI A COLE - CROSS- EXAM NATI ON

report again prior to testifying today?

A Yes, | did.

Q And you have no corrections
to it?

A | do not.

Q Ckay. Can we just take a
qgui ck | ook on that at paragraph 14 of your
report.

Do you have it in front of
you?

A | do.

Q My col | eague, Joshua Hear n,

Dr. Cole, will be sharing things on the
screen, so we wll have himpull up the
docunments | refer to as we go.
At paragraph 147

A Yes.

Q If you | ook at the | ast
sentence, "Therefore, the manufacturer
recommends that the treatnent starts at a

relatively | ow dose of 0.8 m crograns per

milliliter?
A Yes.
Q | just want to check, | think
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2 that mght be a typo. D d you nean per
3 ki | ogranf?
4 A l'msorry, yes, you are
5 correct, that should have been m crograns
6 per kil ogram
7 Q Yeah, no problemat all. |
8 just wanted to nake sure we were on the sane
9 page there.
10 A Yes.
11 Q W will start with sone
12 guestions for you about hair testing.
13 Do you agree that studies on
14 hair testing and its sensitivity in respect
15 of small doses of O enbuterol are |limted?
16 A | woul d agr ee.
17 Q And are you famliar with a
18 Dr. Pascal Kintz?
19 A Only in the sense of having
20 read the paper that Dr. Eichner provided.
21 Q And in a field -- can we
22 agree that Dr. Kintz is one of the world's
23 | eadi ng authorities on analytical hair
24 testing?
25 A | do not know hi mwell enough
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CYNTHI A COLE - CROSS- EXAM NATI ON
to know that that is true.

Q kay.

And you personally, do you
have personal expertise in analytical hair
anal ysi s?

A | have overseen several
| aboratories that have conducted hair
analysis as the director of those
| abor at ori es.

| woul d say yes.

Q Have you published in the
area of hair anal ysis?

A I have not published in the
area of hair analysis, no.

Q Al right. So let's take a
| ook at one of the articles authored by Dr.
Kintz, which is at page 288 of HW s
respondi ng record, and Dr. Cole, we wll

pull it up on the screen for you.

As always, Dr. Cole, in these

cases wth screen sharing, if you want to
see nore of the docunment than is being
di spl ayed, please | et us know.

If you want us to scrol
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CYNTHI A COLE - CROSS- EXAM NATI ON
through it, please |let us know.

A WIl do.

Q | don't know, M. Hearn, if
you can zoomon that a little bit.

So, Dr. Cole, you have in
front of you an article titled Hair Analysis
I n Forensic Toxicol ogy aut hored by Pascal
Kintz, correct?

A Yes.

Q I want to direct you, if |
could, please, to page 295 on the top right,
section 4.8 of this particul ar study.

A Ckay.

Q Scroll -- yeah, just stopping
t here.

The | ast sentence of the
first paragraph reads, just make sure you're
with ne,"It has been accepted in the
forensic community that a negative hair
result cannot exclude the adm nistration of
a particular drug or one of it precursors,
and negative findings should not overrule a
positive urine result.

“"Nevert hel ess, the negative
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1 CYNTHI A COLE - CROSS- EXAM NATI ON
2 hair findings on occasion can cast doubt on
3 a positive urinalysis, resulting in
4 substantial |egal debate and vari ous
5 consequences for the subject.”
6 Do you see that?
7 A | do.
8 Q And, Dr. Cole, do you agree
9 that a negative hair result cannot exclude
10 the adm nistration of a particular drug or
11 one of its precursors?
12 A | don't think | necessarily
13 agree with that.
14 Q Do you di sagree with that
15 st at enent ?
16 A | guess | would refer you to
17 the same paragraph -- well, the sane
18 section, and the second to the | ast
19 statenment in this section, that says, "A
20 negative hair result is also a result.
21 However this can be interpreted in two
22 different ways.
23 "The owner of the hair did
24 not take or was unexposed to the specific
25 drug, or the procedure is not sensitive
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2 enough to detect the drug.”

3 Q kay, let's see if we can

4 agree on this, though. Do you agree that a

5 negative finding in hair analysis should not

6 overrule a positive urine result?

7 A | don't -- | don't agree with

8 that in every case, no.

9 Q Not in every case. So you

10 think there could be exceptions to that as a

11 general statenent?

12 A | think that when we are

13 tal ki ng about a drug like C enbuterol, where

14 we have very, very good results in studies

15 denonstrating that it bioaccunulates in

16 hair, it is -- it does not say that the

17 urine testing isn't accurate, but it does

18 provide significant information regarding

19 how nmuch of C enbuterol or how often
20 C enbuterol could have been adm ni stered and
21 not bi oaccunul ate in the hair.
22 Q Ckay, so that's helpful. W
23 have actually been tal ki ng cross purposes.
24 W are going to cone to questions about the
25 potential source of Cenbuterol in this
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2 case.

3 But just focusing on ny

4 question, as a former head of anal yti cal

5 testing in laboratories, | think you would

6 agree, would you not, Dr. Cole, that a

7 negative hair analysis in and of itself

8 shoul d not overrule a positive urine result?

9 A Yes, | woul d agree.

10 Q kay. Let's take a | ook at,

11 then we wll nove fromthis docunent, to Dr.

12 Ei chner's report.

13 And | expect -- | amgoing to

14 show you paragraph 21 of Dr. Eichner's

15 report, and | expect you will agree with it.

16 If you just drop the side

17 bar, so it's easier to see.

18 In particular, you will see

19 Dr. Eichner opines, "A negative hair result
20 acconpanyi ng an adverse urinary finding
21 cannot be reliably used to explain away the
22 urinary result -- the urinary result.”
23 Do you see that?
24 A Yes.
25 Q And you agree with that, that
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CYNTHI A COLE - CROSS- EXAM NATI ON
a negative hair analysis cannot expl ain away
a positive finding in urinalysis?

A | woul d agr ee.

Q And with that, Dr. Cole, |
think we can al so agree that the C enbuterol
found in Fast Kimme's urine was physically
W thin her body at the tine the urine was

col l ected on August 10, 20247

A | don't agree with that.
Q kay, let nme be clear about
t hat .
Il will just repeat ny
guestion. I'ma bit surprised by the
answer .

Dr. Cole, do you agree that
the Cenbuterol found in Fast Kimme's urine
was physically in Fast Kinme at the tine
the urine was coll ected?

A No, there is another
expl anati on, possible explanation for how
that urine contained that concentration of
Cl enbut erol .

Q kay, fair enough. We wll

cone to that.
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In his report, Dr. Eichner

refers to the van Eenoo. Do you see that

reference

A It doesn't ring a bell.

Q Hol d on one second.

A Ch, yes, the nebulization
st udy.

Q Ri ght ?

A Apol ogi es, yes.

Q No problemat all. And

M. Hearn tells ne | may have m sspelled it,

so that could have been part of the

conf usi on.

A No worri es.

Q Did you have an opportunity
to review that study before your testinony
t oday?

A | did.

Q And that's a study where

Cl enbuterol was adm ni stered by way of
i nhal ation to five nmares, correct?
A Correct.
Q And we can go to the study if

we need to, but let's see if we can shortcut
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2 It and save us sone tine.
3 Do you agree that, based on
4 the study that was conducted, the estinmated
5 27 picogranms per m of C enbuterol detected
6 in Fast Kinme's urine is consistent or
7 could be consistent with the inhalation of a
8 dose of O enbuterol one to two hours prior
9 to sanple collection?
10 A Yes.
11 Q And al so, based on that
12 study, can we agree that the estimted 27
13 pi cograns per m of C enbuterol detected in
14 Fast Kimme's urine is consistent with the
15 I nhal ati on of a dose of C enbuterol
16 approxi mately 20 to 48 hours prior to sanple
17 col I ection?
18 A Yes, | woul d agree.
19 Q So let's talk for a nonent
20 about C enbuterol. It is a potent
21 bronchodi | at or ?
22 A Yes.
23 Q It's used to treat airway
24 obstructions?
25 A Correct.
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2 Q And it is effective at

3 wi deni ng the lungs?

4 A At causing bronchodilation is

5 the actual term

6 Q That's fine. I'mgoing with

7 the lay person termof w dening the |ungs,

8 but |I'm happy to adopt bronchodil ati on.

9 Putting it differently, it

10 increases air flow, right?

11 A Correct, in horses that are

12 suffering fromairway constriction.

13 Q And you woul d agree with ne

14 that increased air flow or oxygen could have

15 per for mance enhanci ng benefits in race

16 hor ses?

17 A Only if the horse was racing

18 wi th bronchoconstriction. Normally horses,

19 when they race, release a | ot of
20 epi nephrine, and they are fully maximal |y
21 br onchodi | at ed.
22 So horses that suffer from
23 sonme type of respiratory condition that is
24 associ ated wth bronchoconstriction would
25 benefit from bronchodilation during a race,
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but a normal horse woul d not.

Q You can't have extra
bronchodi | ati on?

A No -- well, you are already
bronchodi |l ating the horse, because
epi nephrine is a bronchodilating, a natura
bronchodi |l at or that your body produces in a
synpat heti c response |like you would have
during a race.

Q Cl enbut erol, though, has been
shown, you would agree with nme, to produce
anabolic like nmuscle building effects in
race horses?

A Yes, it has.

Q Dr. Cole, you' ve been
i nvol ved with thoroughbred horse racing for
a long tine, over 20 years?

A Correct.

Q And based on your experience
in the industry, would you agree that

Cl enbut erol has been wi dely used by

trai ners?
A Yes, in the past it has.
Q And M. Hearn, if we can
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2 bring up page 266 of our responding record.
3 Dr. Cole, this is the van
4 Eenoo paper, and we can see that | did in
5 fact msspell the nane. It's E-e-n-o0-o0.
6 This is the paper we were
7 tal ki ng about a few nonents ago.
8 A Yes.
9 Q Al right. And if we | ook --
10 M. Hearn, if you just scroll down to the
11 I ntroducti on.
12 In the | ast sentence,
13 Dr. Cole, of the first paragraph, it reads,
14 again, in reference to Clenbuterol, it is
15 one of the nost popul arly abused drugs in
16 hor ser aci ng.
17 In 1998, C enbuterol was
18 ranked fourth on the list of the nost
19 detected drugs on horse doping | aboratories
20 wor | dwi de.
21 Do you see that?
22 A | do.
23 Q That's consistent wth your
24 experi ence, correct?
25 A Correct.
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2 Q And we can agree that a | ow
3 concentration of C enbuterol in urine, in
4 the estimated range of 27 picograns per
5 milliliter, could be explained by a single
6 dose of O enbuterol adm nistered several
7 days before sanple collection, right?
8 A | would agree with that.
9 MR. BUNTING M. Hearn, if
10 we can bring up Dr. Eichner's
11 report, paragraph 9.
12 Q Dr. Cole, I just want to wal k
13 t hrough this paragraph 9B of Dr. Eichner's
14 report, which is nowin front of you on the
15 screen.
16 You wll see here Dr. Eichner
17 opi nes that the doping control results for
18 Fast Kinmm e over the period June to Decenber
19 2024 are consistent with nmultiple exposure
20 scenari os.
21 | amjust pausing there. You
22 agree with that opinion, right?
23 A Are you asking ne if | agree
24 specifically?
25 Q Just the portion I just read,
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2 that the results between June and Decenber

3 of 2024 for Fast Kinme are consistent with

4 mul ti pl e potential exposure scenarios?

5 A Wth nmultiple -- yes.

6 Q And then, let's go through

7 each of the five that Dr. Ei chner has

8 | i sted.

9 The first one, Dr. Eichner

10 opi nes that Fast Kimme's urine results are

11 consistent with the tail end of the

12 excretion curve for an injected dose of

13 Cl enbut erol several days before.

14 On that one, Dr. Cole, do you

15 agree that pharmacol ogically you can't

16 exclude this as a possibility?

17 A | cannot excl ude that,

18 correct.

19 Q And you woul d agree with ne,
20 then, that the urine results for Fast Kinm e
21 are consistent with, pharmacologically, wth
22 this proposed scenari 0?
23 A | woul d agr ee.
24 Q And then two, Dr. Eichner
25 opi nes that approxinmately 1 to 2 hours --
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2 pardon nme, that Fast Kinme's urine results

3 are consistent with approximately 1 to 2

4 hours, pardon ne, with the admnistration of

5 a single dose of O enbuterol approximately 1

6 to 2 hours prior to sanple collection?

7 Do you see that?

8 A Theoretically | would agree

9 with that.

10 Q Maybe we wi ||l nove al ong

11 quickly if we go to the third scenari o,

12 approxi mately 20 hours to two days post

13 adm ni stration of a single inhal ed dose.

14 Do you al so pharmacol ogi cal |y

15 agree that that is a possible scenario?

16 A | woul d agr ee.

17 Q And the fourth, approximtely

18 14 to 20 days post-term nation of a

19 sust ai ned oral therapeutic or subtherapeutic
20 m cr odosi ng regi ne.
21 Do you agree that is a
22 possi bl e pharmacol ogi cal scenari 0?
23 A Yes, that is.
24 Q And then the | ast one,
25 i nadvertent transfer of O enbuterol shortly
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2 bef ore sanpl e coll ection.
3 You al so agree that that is a
4 possi bl e expl anati on for the anmount of
5 Cl enbuterol detected in Fast Kimme's urine?
6 A | do.
7 Q So you agree, then, with al
8 five of the potential exposure scenarios
9 posited by Dr. Eichner?
10 A Yes.
11 Q In the sense you agree they
12 are all possible?
13 A Yes.
14 Q Dr. Cole, let's take a | ook
15 at your report, paragraph 17.
16 You need to zoomon that a
17 little bit nore. Dr. Cole, can you see that
18 on your screen?
19 A It's fine.
20 Q Thank you.
21 You say in paragraph 17 at
22 the end, that, and you are referring to the
23 estimated concentration of C enbuterol found
24 in Fast Kinme's urine, that, "It appears to
25 be inconsistent with an intentional or
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2 prol onged use of C enbuterol, given the
3 results of other testing.”
4 Do you see that statenent?
5 A | do.
6 Q Now, Dr. Cole, in fairness,
7 can we agree that that statenent is a bit
8 too broad, and it woul d have been nore
9 accurate for you to have stated that it is
10 I nconsistent with intentional and prol onged
11 use of C enbuterol?
12 A That woul d be fine.
13 Q And in fact, Dr. Cole, we
14 really shouldn't use the conjunctive or in
15 your statenent. Do you agree?
16 Sorry, the disjunctive or in
17 your statenent?
18 A In the intentional, when |
19 was discussing it, is as in a therapeutic
20 dosi ng regi nen.
21 So, that's fine. You can
22 elimnate the or
23 Q Right. And that's because
24 phar macol ogi cally, a | ow concentration of
25 Cl enbuterol in urine is not inconsistent
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with an intentional adm nistration?

A It is with the results of
other testing in this case.

Q Well, Dr. Cole, I think we
agreed a nonent ago that it was possible for
the results in this case to have resulted
from14 to 20 days post term nation of a
sust ai ned oral therapeutic or subtherapeutic
m crodosing regine. D d we not?

A If that dosing regine had
been given, and | don't have any idea what a
subt herapeutic dose is, or why a trainer
woul d adm ni ster a subt herapeutic dose, but
I f a therapeutic dose of nultiple days had
been adm nistered, this horse, the hair
sanpl e woul d have been -- would have
contai ned C enbuterol.

Q You say that definitively,

Dr. Cole, so I'"mgoing to put asterisks on
t hat and cone back on sone of those
limtations with hair analysis, okay?

A That's fine.

Q But certainly, on the

intentionality point, and | appreciate you

Page 171

Veritext Legal Solutions
800-726-7007

305-376-8800



FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 07/30/2025 OSCAR NO. 613800 -PAGE Page 233 of 414 * PUBLIC *

3018
PUBLIC
Page 172
1 CYNTHI A COLE - CROSS- EXAM NATI ON
2 acknow edgi ng that we can elimnate the or,
3 you do agree that a | ow concentration of
4 Cl enbuterol in urine can be explained by a
5 si ngl e dose of C enbuterol adm nistered
6 intentionally several days before the sanple
7 was col | ected?
8 A I do acknow edge that, yes.
9 Q So, just on the hair
10 analysis, and I don't want to get too caught
11 up on it, because |I'mnot sure anything
12 turns on it, Dr. Cole, the studies you have
13 seen include several limtations, including
14 that in hair analysis, the use of
15 Cl enbuterol in the period prior to five days
16 isn't detected?
17 A We don't really know that.
18 W have not proven what
19 m ni mal dose can be adm ni stered and
20 det ect ed.
21 So, | would say that we don't
22 have good evi dence for whether or not it
23 woul d show up.
24 The Schl upp paper that |
25 cited denonstrated that was their first tine

Veritext Legal Solutions
800-726-7007 305-376-8800



FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 07/30/2025 OSCAR NO. 613800 -PAGE Page 234 of 414 * PUBLIC *

© 00 N oo 0o b~ wWw N PP

N D NN NN P B P PP PR PR
a A W N P O © 0 N O O A WO N+, O

3019
PUBLIC

CYNTHI A COLE - CROSS- EXAM NATI ON
poi nt .

So they first collected and
anal yzed hair five days after they started
adm ni strati on.

| don't think we understand
or have any data to suggest that if we
adm ni stered C enbuterol three days before
at a hi gh enough dose, whether we could find
it very close to the root.

But that is definitely a
period -- there is going to be a period of
time where you administer the drug and it is
not going to be detectable in the hair.

Q Right. And simlarly, we
don't have any studies that help us with the
detectability of a subtherapeutic
adm ni stration of Cenbuterol, and just to
hel p, because you already flagged you didn't
know what that neant.

Let's assune that
subt herapeutic or m crodosi ng neans an
adm ni stration of 1/10 of the therapeutic
dose.

W don't have any studies
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2 that tell us whether or not prol onged

3 subt herapeutic adm ni stration, using the

4 definition |I have just given you, would or

5 woul d not appear in a hair anal ysis?

6 A W do not.

7 Q So, Dr. Cole, we wll nove to

8 par agraph 29 of your opinion.

9 And here you offer the

10 opi nion that Fast Kimm e could have been

11 i nadvertently exposed to Cl enbuterol before

12 she was tested on August 10th, right?

13 Sorry, Dr. Cole, did you

14 respond? | didn't hear an answer if you

15 di d.

16 A Sorry, yes, | did.

17 Q Sorry, sonetinmes | think your

18 voi ce doesn't carry into the headset. |

19 t hought you were reading.
20 Al right, and Dr. Cole, you
21 were tendered in a case that | was invol ved
22 with by HHW as an expert involving a
23 trai ner named Natalia Lynch.
24 Do you renenber that?
25 You just need to repeat your
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2 answer. It didn't cone through for sone

3 reason.

4 A | do, | do recall that.

5 Q And in that case you provided

6 an opi ni on about an Altrenogest positive,

7 correct?

8 A | did.

9 Q And ny recollection is that

10 i n that case you provi ded evi dence

11 respondi ng to an expert tendered by

12 Dr. Lynch named Dr. Cl ara Fanger, is that

13 right?

14 A Correct.

15 Q And am | right in renmenbering

16 that in that case Dr. Fanger had provided

17 testi nony about Al trenogest potentially

18 contam nating the barn, including being on

19 the walls and in the hey and sort of strewn
20 all over the place.
21 Do you renenber that?
22 A | do.
23 Q And you responded to that
24 opi nion of Dr. Fanger, right?
25 A | did.
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2 Q And correct ne if |'m wong,
3 but | believe you made a distinction in that
4 case between the possibility of a liquid
5 | i ke Altrenogest contam nating the barn area
6 as a powder substance, like ISOX protein, is
7 that fair?
8 A | don't recall whether we
9 specifically discussed | SOX protein or not,
10 to be very transparent.
11 | do recall discussing the
12 possi bl e contam nation around the barn with
13 Al trenogest, a liquid, yes.
14 Q And you may be right, maybe
15 we didn't discuss | SOX protein. |If
16 I ntended to convey that, | apol ogi ze, |
17 don't recall either.
18 But the point | think was
19 this, we can agree that a liquid is |less
20 likely to contam nate a barn or stall area
21 t han a powder ?
22 A Yes.
23 Q And |'m going to have
24 M. Hearn show us Dr. Eichner's opinion,
25 par agr aph 35.
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2 Can you see that okay on your

3 screen, Dr. Col e?

4 A Yes.

5 Q Sorry, | direct you actually

6 t o paragraph 36.

7 I amjust going to wal k

8 t hrough paragraph 36 with you and see where

9 you and Dr. Eichner agree, if not inits

10 entirety.

11 Dr. Ei chner opines that,

12 "Clenbuterol is generally adm nistered to

13 horses as a syrup and not a powder."

14 You agree with that, correct?

15 A Correct.

16 Q "As a result, Cenbuterol is

17 not nmessy, and not as likely to result in

18 | nadvertent exposure as sone ot her powdery

19 subst ances. "
20 | am just pausing there. |
21 think we just tal ked about that. But you
22 al so agree with that, fair?
23 A | don't think that -- there
24 is really two different issues here when we
25 tal k about the contam nati on.
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2 Dr. Eichner is discussing a
3 study that was | ooking at |SOX protein, that
4 Is a powder, and contam nating the
5 envi ronnent of the horse in toto.
6 And that was al so what was
7 all eged in the previous case of Altrenogest,
8 that it was everywhere.
9 And | differentiate that from
10 a liquid or a powder, for that matter, being
11 able to contam nate a groonis clothing or
12 hair or the horse's nouth.
13 So O enbuterol is often
14 adm ni stered as a top dressing in their
15 feed, but sonme horses won't accept it that
16 way, and you have to orally dose them
17 And dependi ng upon the horse,
18 that can actually be a problemto
19 adm ni ster.
20 And so it can get on your
21 hands, it can get on your clothing, which I
22 believe is -- also | did not disagree with
23 that in the case of the Altrenogest as well.
24 It's nore a question of would
25 you just be finding this all over the place
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2 In the environnent of the barn?

3 And | think that's highly

4 unl i kely.

5 Q Great. And in particular,

6 you woul d agree with the last sentence in

7 Dr. Eichner's opinion, that the viscosity

8 and mass of a syrup suggests that it would

9 not be bl own about the air inside a barn?

10 A | woul d agree, except for one

11 t hi ng.

12 Dr. Ei chner proposed that the

13 hor ses were bei ng nebulized, and so now we

14 have C enbuterol in aerosolized particles.

15 And that is a very different

16 scenario than the admnistering of a liquid

17 into a horse's nouth

18 Q You're aware of no study that

19 suggests that aerosolized O enbutero
20 adm ni stered to a horse in stall A could
21 sonmehow contam nate a horse in stall B, are
22 you?
23 A Wel |, having nebulized horses
24 I n years ago, the nebulization process is
25 actually quite nessy.
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Hor ses, unli ke peopl e, which
| think nmost of us think about, if you' ve
ever been in a hospital environnent, where
sonebody is getting nebulized nedicine, they
have a very tight seal in the mask around
their nose, and very little of the nebulized
vapor escapes the mask.

That's not at all the case in
a horse situation, where the mask is | oose
and there is a |lot of vapor generated.

The vapor would end up on the
horse, on the groom or whoever is holding
t he horse.

Wuld it fly around the barn
and get next door? | think that's |ess
i kely, but I do think that since that is a
nmet hod, and to be honest with you, | had
t hought nebulization has very nuch fallen
out of favor, but | am probably not -- don't
have the sane access to intelligence on how
fol ks are abusing O enbuterol these days,
whi ch maybe H WU does, and provided to Dr.
Ei chner.

That perhaps this is a way
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2 that folks are adm nistering d enbuterol
3 nefariously on the track.
4 I n which case you coul d have
5 sonmebody in the receiving barn, in the test
6 barn, that could have C enbuterol on their
7 hai r and cl ot hi ng and hands.
8 Q And just, sorry, Dr. Cole,
9 just to go circle back to ny question, |
10 appreciate you trying to be hel pful, but you
11 are not aware of any study |ooking at the
12 potential contam nation of aerosolized or
13 nebul i zed C enbuterol in a barn?
14 A | am not.
15 Q Ceneral |y speaking, we can
16 agree that C enbuterol is not a substance
17 that is as likely to cross-contam nati on on
18 t he back side of the race track in the sane
19 manner as certain other conmon substances?
20 A I would agree with that,
21 except for now |I' mwondering whet her or not
22 H WU knows nore than ne about people
23 nebul i zi ng the horse.
24 And if that's becone back in
25 vogue, | would say that is a definite source
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2 of cross-contam nation in a manner simlar
3 to sone of the other drugs we have
4 di scussed.
5 Q And that's sonething you' ve
6 started to think about today during the
7 course of cross-exam nation, or is that
8 sonet hing that you have studi ed?
9 A Ch, that's sonething that |
10 started reviewing when | read Dr. Eichner's
11 opi nion that nebulization was a -- in his
12 opi ni on, nust have been a possible source of
13 t he exposure of the horse to C enbuterol.
14 Q If we just | ook at paragraph
15 37 of Dr. Eichner's report -- | think
16 M. Hearn has been frozen.
17 So one second, Dr. Cole.
18 Al'l right, you should now see
19 paragraph 37, or at |east part of it on the
20 screen in front of you.
21 Just take a second with that,
22 Dr. Cole.
23 Are we okay to scroll down to
24 t he next portion?
25 A Yes.
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2 Q And you're famliar with the
3 Barker study that Dr. Eichner is referencing
4 her e?
5 A Yes, | am
6 Q And you have no reason to
7 di sagree with the conclusions in that study?
8 A | disagree with Dr. Eichner's
9 conclusion that, for the reason that the
10 study did not specifically |ook for
11 Cl enbut erol .
12 Q Okay.
13 A The study | ooked at an
14 I mmunoassay for general bronchodil ating
15 agents.
16 And that assay is specific
17 for or was devel oped for terbutaline, and it
18 only has about a 45 percent cross-reactivity
19 with Cenbuterol, and their targeted
20 analysis did not |ook for C enbuterol at
21 all.
22 So this was not a study that
23 was designed to see if Cenbuterol is in the
24 environnent, as it was to | ook at the | SOX
25 protein and other NSAIDs in the environnent.
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Q Ckay. And Dr. Cole, when it
comes to potential contami nation fromthe
environment of a horse with C enbuterol, am
| correct that you have not provided in your
opi ni on how much C enbuterol would need to
be transferred fromthe environnent, whether
it's a stall or hay or another horse, to
result in an estimated concentration of 27
pi cograns per mlliliter in urine?

A Yes, | have not provided that
i nf ormati on.

Q And in your report, | think
it's at paragraph 31, |'mnot sure we need
to turn it up, but paragraph 31 you say you
have not been provided with a |ist of horses
at Saratoga that are being treated with
Cl enbut erol .

| just want to focus on that.
And | think you told ne this
earlier this afternoon, but you have not
been provided with the wtness statenent of
Melissa Storner that addresses this
guesti on?

A | have not, but | was told by
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2 counsel that HHWJ infornmed himthat there
3 were no horses on the vet's list for that
4 time period.
5 And | don't know what the
6 extension of that tinme period is that were
7 | isted as being treated with C enbuterol.
8 Q Al right. On that basis,
9 then, for the purposes of your opinion, you
10 have no reason to disagree that there were
11 no horses at Saratoga around August 10, 2024
12 that were being treated with C enbuterol?
13 A That were on the vet's |ist
14 for Cenbuterol. That doesn't nean there
15 were not horses being treated with
16 Cl enbut erol .
17 Q Ri ght .
18 No horses being treated under
19 a valid veterinarian prescription that was
20 | ogged with H WJ HI SA?
21 A Correct.
22 Q So you are not aware of any
23 horse, though, at the barn in Saratoga where
24 Fast Kimm e was stabl ed, that was being
25 treated wth C enbuterol either on the vet
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2 | ist or otherwi se in August of 2024?
3 A | am not aware of that.
4 Q And so you're al so not aware
5 of any horse in the barn at Saratoga that
6 coul d have exposed Fast Kinmme to
7 Cl enbuterol ?
8 A That is correct.
9 Q And in your statenent you
10 tal k about the possibility of contam nation
11 in a test barn, correct?
12 A Correct.
13 Q And have you reviewed the
14 W tness statenment of Kate Mttelstadt? |
15 think you said that you had not?
16 A | have not.
17 Q So in that statenent,
18 Dr. Cole, Ms. Mttel stadt explains that no
19 banned substances are allowed in the test
20 bar n.
21 | take it that's consistent
22 wi th your experience in horseracing, that
23 banned substances aren't allowed in the test
24 barn?
25 A Yes.

Veritext Legal Solutions
800-726-7007 305-376-8800



FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 07/30/2025 OSCAR NO. 613800 -PAGE Page 248 of 414 * PUBLIC *

3033
PUBLIC
Page 187
1 CYNTHI A COLE - CROSS- EXAM NATI ON
2 Q She al so explains the testing
3 procedures that are inplenented and fol |l oned
4 | by H W.
5 | gather, | see, | know you
6 haven't reviewed her report, but you would
7 reasonably, | expect, agree that those
8 procedures are intended to help prevent
9 cont am nati on?
10 A Yes, | would agree that the
11 procedures as witten are, the intent is to
12 elimnate or at |east significantly decrease
13 t he chance of contam nation of the sanples.
14 Q And one of those procedures
15 woul d be a requirenent for individuals
16 coll ecting sanples to wash their hands prior
17 to doing so?
18 A That would likely be on the
19 procedure.
20 Q And can we agree that if the
21 procedures as witten are followed, it is
22 extrenely unlikely that contam nation would
23 occur during sanple collection?
24 A If the procedures are
25 foll owed, | would agree.
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2 Q And you are not aware of any
3 evidence in this case that the procedures
4 were not followed in the test barn on August
5 10t h?
6 A | am unaware of any evi dence
7 to that end.
8 Q And you haven't had
9 identified to you and you are not aware of
10 anyone at the test barn on August 10th who
11 uses C enbuterol ?
12 A | am not aware of that.
13 Q And you can't tell nme the
14 I dentity of any person who was at the test
15 barn on August 10th who handl ed C enbuterol
16 t hat day?
17 A | cannot.
18 Q And agai nst that backdrop,
19 Dr. Cole, can we just | ook at paragraph 9C
20 of Dr. Eichner's opinion.
21 Dr. Cole, you agree that
22 Cl enbuterol is not an FDA approved substance
23 for use in humans?
24 A I woul d agr ee.
25 Q And we have al ready tal ked
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2 about the ability of cross-contam nation on

3 t he back side of the barn, and you generally

4 agree that cross-contam nation of

5 Cl enbuterol is not |ikely?

6 A No, | do not agree with that

7 statenent. | think it's possible.

8 Q Possi ble. But you woul d

9 agree that it is a | ow probability possible,

10 not a high probability possible?

11 A | believe it's -- no, | would

12 not -- | suppose the question, as you

13 poi nted out, C enbuterol was at one point

14 one of the fourth nost abused substances,

15 nost cause of positive findings, and the

16 | i kel i hood that trainers are just giving

17 that up, | would think that there would be

18 possibility that soneone has used it,

19 possi bly nebulized it.
20 And just because we haven't
21 exam ned that possibility, we have never
22 | ooked for the anmount of Cl enbuterol on a
23 person or on a horse that's been
24 adm ni stered C enbuterol.
25 W just don't have that data
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2 at this point.
3 Q Al'l right. So absent a horse
4 bei ng provided with C enbuterol in Saratoga
5 pursuant to a veterinarian prescription,
6 your viewis the nost |likely reason
7 G enbuterol would be on the back side of the
8 barn woul d be because of an illicit use of
9 Gl enbuterol by a trainer?
10 A | woul d agr ee.
11 Q Thank you, Dr. Cole. Those
12 are all my questions.
13 THE ARBI TRATOR:  Ckay,
14 anyt hi ng el se?
15
16 REDI RECT EXAM NATI ON
17 BY MR BEILLY:
18
19 Q Good afternoon, Dr. Cole.
20 A Good afternoon.
21 Q So, can we establish certain
22 facts that we know to be true in connection
23 with Fast Kimm e during the sumer, fall
24 t hr ough Decenber 20247
25 MR. BUNTING I'msorry, I'm
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2 going to have to object. This is
3 redirect.
4 THE ARBI TRATOR: Was this
5 covered in the cross?
6 MR BEILLY: |t was not
7 covered in the cross. [It's covered
8 in the report.
9 THE ARBI TRATOR:  Yeah, |
10 mean, we have the report, so. You
11 can highlight stuff in closing if
12 you want.
13 MR, BEILLY: Sure.
14 Q Did you take into
15 consideration in informng your opinions any
16 facts regardi ng any out of conpetition tests
17 of Fast Kinmm e?
18 MR. BUNTING Again, |I'm
19 sorry to object, | just don't think
20 this is proper redirect.
21 THE ARBI TRATOR: Can you ask
22 t he question agai n?
23 MR. BEILLY: Sure.
24 Q In issuing your report, did
25 you take into consideration any results of
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any out of conpetition test of Fast Kinme?

MR. BUNTI NG The reason for
the objection is that's squarely in
her report, and that question
doesn't arise from questions asked
on cross-exam nation.

THE ARBI TRATOR That's in
the report, right?

MR BEILLY: It's in the
report, and I would like to discuss
themin relation to Dr. Eichner's
findings, so | amjust setting the
predi cate for that.

THE ARBI TRATOR  Ckay, | wll
give you a little | eeway.

Q You can answer the questi on.
A Yes, | did reviewthe results
of out of conpetition testing that was done.
Q Wul d that be specifically
the June 19, 2024 out of conpetition test
t hat was negative for Cenbuterol in the
bl ood?
A Correct, yes, | did.
Q Wul d that al so be the fact,
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2 that the August 10, 2024 post-race positive
3 for Cenbuterol did not screen in the bl ood?
4 A Correct. Cenbuterol, if
5 present, was below the Iimt of detection in
6 t he bl ood.
7 Q Did that include the Decenber
8 11, 2024 out of conpetition blood and hair
9 test?
10 A Yes, it did.
11 Q So, in ternms of you being
12 guesti oned about Dr. Eichner's scenari os,
13 |l et's wal k through the five scenari os.
14 Did you consi der whether or
15 not there would be any efficacy in the
16 scenarios that M. Bunting discussed with
17 you out of Dr. Eichner's report?
18 A We did not discuss whether or
19 not there would be efficacy associated with
20 the timng and the proposed route of
21 adm ni strati on.
22 Q Ckay.
23 Wul d efficacy of the drug as
24 a bronchodilator or a nuscle builder be a
25 consideration as to the, quote unguote,
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2 scenarios that Dr. Eichner has described as

3 t he possi bl e nmet hods by which C enbuterol

4 ended up in Fast Kinm e?

5 A Yes, | think they are

6 rel evant.

7 They go to why a trainer

8 woul d adm ni ster the drug in that particular

9 mechani sm and appr oach.

10 Q So, let's talk about the

11 first one.

12 If there is no discernible

13 | evel of C enbuterol in the blood post-race

14 on August 10th, and there is only 17

15 pi cograns per m of Cenbuterol in the

16 urine, is that going to lead to any

17 bronchodi |l ati ng effect on the horse on

18 | August 10t h?

19 A So, | may have heard you

20 wrong, but it's 27 picograns.

21 Q Did | say 17? 27, sorry.

22 A 27 picogranms in the urine

23 woul d in my opinion not be consistent with a

24 signi ficant pharnmacol ogi cal effect at the

25 time of the race.
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2 Q What happens with race horses
3 an hour or two before they are tested on
4 race day?
5 A So, particularly, ny
6 understanding is at Saratoga, horses that
7 are entered have a sign put on their stal
8 door that says entered to race today or
9 sonething to that effect.
10 And then those horses have to
11 be | et out and wal ked over to an assenbly
12 bar n.
13 And ny understanding is that
14 has to be 45 m nutes at | east before post
15 time.
16 Then the horses are wal ked
17 over to the paddock, where they are saddl ed,
18 wal ked around the paddock, which, everyone
19 who's watched a race, then they go out to
20 the race track and are warnmed up, and then
21 entered finally into the starting box and
22 the race is conduct ed.
23 And then they are wal ked back
24 over to the test barn.
25 So it's a bit of a |engthy
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process that they go through before they
actually race and before a sanple is
col | ect ed.

Q So, is there any practical
way in which a horse could be admnistered a
nebul i zed dose of C enbuterol one to two
hours before the horse's urine is taken in
t he test barn?

A There is a very small w ndow
of opportunity, nmaybe 20 m nutes, sonething
| i ke that, give or take, where the horse,
given the tinme frame that the horse woul d
have to be wal ki ng over, saddled, et cetera.

That's why | answered that
it's theoretically possible to produce that.

But the other aspect to
remenber is this horse now has a sign on its
door that says entered today.

And anyone wal ki ng up and
down the shed row is going to see a horse
with a tube and a mask on his nose, and
going to be skeptical that, wait a m nute,
what's goi ng on here.

That woul d not be a very
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2 subtle way to dope with C enbuterol on race

3 day.

4 So, between that and the tine

5 frame, | find it not very likely that that

6 woul d be a way you coul d adm ni ster

7 Cl enbuterol on race day.

8 Q And if you had effectively

9 adm ni stered C enbuterol to the horse

10 t hr ough nebul i zation the hour to two hours

11 before the race, would you expect to find it

12 in the bl ood?

13 A Dependi ng on the dose

14 adm ni stered, yes, it should be present in

15 the blood, that's howit gets into the

16 urine.

17 And two hours would certainly

18 be enough time for it to raise to detectable

19 | evel s in the blood before it was elimnated
20 In the urine.
21 The problemis that the study
22 Dr. Eichner cited only | ooked at urine
23 | evel s, so we don't really know what those
24 bl ood | evel s woul d be.
25 But | ooking at those urinary
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2 concentrations, and know ng that the drug
3 first has to be absorbed into the bl ood
4 before it gets into the kidneys, | would
5 surm se that it should be detectable in the
6 bl ood.
7 Q And in this case, we know
8 that the blood was screened and there is
9 not hi ng found in the bl ood, correct?
10 A Correct.
11 Q And in fact, that was
12 sonmet hing that you had to specifically ask
13 HWJ to provide that information to you,
14 correct?
15 A Correct.
16 Q So, we have a third suggested
17 scenari o of C enbuterol adm nistered
18 approxi mately 20 hours to two days in a
19 si ngl e i nhal ed dose.
20 Is that a pragnmatic or
21 practical way to lead to C enbuterol having
22 a bronchodilating effect on a horse?
23 A It would have possibly a
24 bronchodi l ating effect for a few hours after
25 t hat dose was adm ni stered, but 20 hours to
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two days afterward, no.

Based again on the urinary
concentrations and the |lack in the bl ood,

t here woul d be no pharnacol ogi cal effect on
race day.

Q Anot her scenario to
hypot hetically get you to 17 picograns in
the bl ood -- excuse ne, 27. | keep saying
17, and | apol ogi ze.

27 picogranms per m in the
urine, nothing in the bl ood, was
approxi mtely 14 to 20 days post term nation
of a sustained either therapeutic or
subt herapeutic m crodosi ng regi nen of
Cl enbut erol .

I know you di scussed t hat
with M. Bunting.

If it's a therapeutic |evel,
and it's been done for a sustained period of
time, you would expect to find that in the
bl ood, correct?

A Yes, that's sort of at that
time period where we may or may not find it

in the bl ood, depending upon -- there is a

Page 199
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2 | ong period of excretion in the urine, which
3 we di scussed in both of our reports.
4 But I -- and so it depends on
5 when that | ast dose was adm ni stered.
6 Closer to the race, | would
7 have expected to find it in the bl ood.
8 But if a sustained
9 t herapeutic adm nistration had been given to
10 this horse, it should have been in the hair
11 at that time frane.
12 Q So in Dr. Eichner's report,
13 and | can point you to paragraph 30, if ny
14 young friend, M. Hearn, could actually put
15 that up there for you.
16 | know we are giving ny
17 friend sone | eeway here, but | don't believe
18 | took Dr. Cole to paragraph 30 of this
19 during the course --
20 MR. BUNTI NG  You asked her
21 about the hair sanples. This is
22 about the hair sanples.
23 THE ARBI TRATOR: | will give
24 you sone | eeway.
25 MR. BUNTI NG Thank you.
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2 Q There is a statenent in

3 there, it starts in the mddle. "It is ny

4 opi nion that the negative hair sanple should

5 not be taken as in any way disproving the

6 anal ytical finding of the urine sanple or as

7 providing any reliable informati on on the

8 quantity or timng of C enbuterol consuned

9 by Fast Kimme."

10 Do you agree with that

11 st at enent ?

12 A | do not.

13 Q Can you expl ain why?

14 A | believe that the hair, you

15 know, | certainly understand, particularly

16 I n human drug testing, that we are stil

17 devel oping a | ot of what drugs can and can't

18 be tested for in human sports testing.

19 And with that, in equine as
20 wel | .
21 Drugs have different
22 characteristics in terns of how they bind to
23 hair.
24 Fortunately or unfortunately,
25 we know a | ot about hair testing in

Veritext Legal Solutions
800-726-7007 305-376-8800



FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 07/30/2025 OSCAR NO. 613800 -PAGE Page 263 of 414 * PUBLIC *

3048
PUBLIC
Page 202
1 CYNTHI A COLE - REDI RECT
2 cl enbuterol.
3 And in ny experience, the
4 problemis not whether or not we can find
5 clenbuterol if the horse has been
6 admnistered it in the hair. It's that it
7 persists for a long tine.
8 As the Schl upp study shows,
9 the hair can be positive for up to 360 days,
10 and this is consistent with a |ot of
11 di fferent publications.
12 And it's one of the reasons
13 why H WU focuses on hair testing as out of
14 conpetition to control the use of
15 cl enbuterol.
16 Because they know that if
17 that hair, if the horse has been
18 adm ni stered multiple therapeutic doses of
19 clenbuterol, it shows up in the hair, and it
20 persists for sone period of tine.
21 It can vary with the
22 concentration of nelanin in the hair. So if
23 this was, for exanple, as Fast Kimme was a
24 Pal am no, with very little if no nelanin in
25 its hair, | would say that's possible.
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2 But Fast Kinme is a bay
3 mare, so she has black hair and plenty of
4 mel ani n.
5 | woul d never say it's not
6 possi ble, but it just -- if there is a drug
7 t hat we know a | ot about, it's cl enbuterol,
8 and we know how it elim nates, concentrates,
9 I s absor bed.
10 And we know that it very nuch
11 | i kes to bioaccunulate in hair when it's
12 adm ni st er ed.
13 Q So you disagree with Dr.
14 Ei chner, that the fact that the 6 inches of
15 segnented hair that was tested, which covers
16 t he period between June of 2024 and Decenber
17 of "24, is irrelevant to the determ nation
18 of the route of admnistration or
19 contam nation of Fast Kimme's urine with
20 cl enbut erol ?
21 Is that a fair statenent?
22 A Yeah. You have to repeat it.
23 | guess | would say that the
24 hair, the lack of finding of clenbuterol in
25 the hair is extrenely relevant in this case,
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2 and it does not over -- it does not dismss
3 t he negative finding.
4 It sinmply provides us
5 additional information in terms of how this
6 drug could or could not have ended up in
7 that urine sanple.
8 MR. BEILLY: | have no
9 further questions for Dr. Cole.
10 THE ARBI TRATOR:  Ckay.
11 Anyt hi ng el se?
12 MR. BUNTING | do, yes,
13 sorry about that. Maybe five
14 m nut es.
15 THE ARBI TRATOR:  Ckay.
16
17 CONTI NUED REDI RECT EXAM NATI ON
18 BY MR BUNTI NG
19 MR. BUNTI NG M. Hearn,
20 could you pull up, pull up the
21 Schl upp paper.
22 Q Wiile M. Hearn is doing
23 that, Dr. Cole, the Schlupp study is the
24 primary study you are relying on as it
25 relates to the detectability of C enbuterol
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2 in hair, right?

3 A It's the primary one, it's

4 not the only one.

5 Q Yeah.

6 And in that case, | think in

7 your report you say that the dose that was

8 adm ni stered in the study was 0.8 m crograns

9 per mlliliter?

10 A There is sone conflicting

11 reports.

12 In sone places in the paper

13 they tal k about 0.8. In other places, |

14 think inthe figure itself, ~cites that it

15 was 1. 2.

16 Q | think 1.6 is the --

17 A 1.6, I"'msorry, yes, 1.6.

18 Q And | think, just to try and

19 clarify that, because you're right, it uses
20 0.8 and 1.6 in different places.
21 If we ook at the abstract,
22 and M. Hearn if, you can just control FBID
23 depart nent.
24 And you will see there,
25 Dr. Cole, four horses received 0.8
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2 m crograns of Cl enbuterol hydrochl oride per
3 kil ogram BWI BID for 10 days.
4 And | wite that BIDis a
5 reference to the Latin termbis in die,
6 whi ch nmeans twi ce daily?
7 A Correct.
8 Q So having seen that, | think
9 that clarifies the confusion, which is the
10 dose in this case was a twi ce a day dose of
11 0.8 mcrograns?
12 A Correct.
13 Q And so the total dose daily
14 was 1.67
15 A Ckay, correct.
16 Q So we don't have any studies
17 that tell us about the appearance of
18 Cl enbuterol in hair analysis for
19 adm ni strations below 1.6 mcrograns. Fair?
20 A There are studies -- yeah,
21 there are studies that have been done
22 adm ni stering |less than that.
23 Q kay, but insofar as the
24 Schl upp study is concerned, you agree that
25 it's limted by the anmbunt of the dose that
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CYNTHI A COLE - CONTI NUED REDI RECT
was provi ded?
So that study did not track
doses below 1.6 m crograns?
A Correct.
But that would be, a m ninmum
t herapeutic dose would be 0.8 tw ce a day.
Q Right. And we talked earlier
about how you're not aware of any studies
that | ook at what |'ve described as a
m crodosi ng anount of C enbuterol, being
| ess than a therapeutic amount, right?
A Correct.
Q And then, just very briefly,
Dr. Cole, you were asked sone questions
about the efficacy of certain C enbuterol
adm nistrations in the list of
phar macol ogi cal | y possi bl e expl anati ons
provi ded by Dr. Eichner.
Do you recall that?
A | do.
Q And insofar as efficacy is
concerned, you've been involved in
hor seraci ng you told us for over 20 years.

And | take it that we can
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agree that over tinme you' ve observed
trai ners developing their own science in
regard to what's good for race horses and

what nmakes race horses faster?

A | woul d agr ee.
Q And | take it you woul d agree
that you don't always -- that you have seen

I nconsi stencies in what trainers think m ght
make a horse faster and what the scientific
studi es actually prove?
A | woul d agr ee.
Q And you' re not an expert in
trai ner behavi or, horse trainer behavior?
A | am not.
MR. BUNDY: Thank you,
Dr. Cole.
THE ARBI TRATOR:  Anyt hi ng
el se?
MR. BUNTI NG  Not hi ng
further.
THE ARBI TRATOR  Ckay, thank
you, Dr. Cole. As a witness, you're
excused.

| believe you are staying for
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Dr. Eichner's testinony in the
backgr ound?

THE W TNESS: Correct.

THE ARBI TRATOR: Dr. Eichner,
are you there?

DR. El CHNER: | am M. Benz.
How are you this eveni ng?

THE ARBI TRATOR How are you?

DR EICHNER  Not too bad,
thanks. | think I am about 20 to
9:00 p. m

THE ARBI TRATOR: That's not
t oo bad.

DR, EICHNER  Not too bad.
Wl l, where are you?

THE ARBI TRATOR.  You don't
have to be too precise with that.

DR EICHNER: |I'min the
sout h of France.

THE ARBI TRATOR  Ckay, violin
strings start playing for you.

DR. EI CHNER  Exactly.

THE ARBI TRATOR  So, wel cone,

and you' ve been sworn in already, so
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| think we can go right into your
expert report.

THE ARBI TRATOR: Are you
famliar with an expert report that
you drafted for this case?

DR. EICHNER: Yes, | am

THE ARBI TRATOR: Have you
read it recently?

THE W TNESS: Yes, | have.

THE ARBI TRATOR: Is there
anything in it you would like to
nodi fy, change, add to, delete from
remove or otherw se edit?

THE WTNESS: Not that I'm
awar e of .

THE ARBI TRATOR: Ckay. Then
| think we will turn you over to M.
Farrell for exam nation.

M5 FARRELL: Thank you.

DI RECT EXAM NATI ON
BY M5. FARRELL:

Q Hello, Dr. Eichner. Can you
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2 hear ne okay?
3 A | can hear you just fine.
4 Can you hear ne?
5 Q Yes, (great.
6 Thank you. Can you pl ease
7 tell us your full nanme and your title?
8 A Dani el Ei chner,
9 E-i-c-h-n-e-r, and | amthe President of the
10 Sports Medicine Research and Testing Lab.
11 Q Briefly tell us what you do
12 as the President of the Sports Medicine
13 Research and Testing Lab.
14 A We are a conplicated ness.
15 W have several different testing entities,
16 but | oversee all the testing we do in both
17 bi ol ogi cal and other forensic sanples as
18 wel | .
19 Q And | take it that part of
20 what you oversee involves human testing?
21 A Yeah, the predom nant work
22 that we do is in human testing, that's
23 correct.
24 Q But as part of your role
25 overseeing this conplicated ness, you al so
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1 DANI EL ElI CHNER - DI RECT

2 oversee the equine testing division, is that

3 right?

4 A That's correct. About ten

5 years ago we started doing sonme equine

6 testing, and so it's not as |large of work as

7 we do in the human worl d.

8 We are the | argest human

9 world testing lab for this work in the

10 wor | d.

11 And you know, we do testing

12 in equine, but it's not to the sane extent

13 as we do in the human worl d.

14 Q In your role at, |I'mjust

15 going to call it by the acronym SMRTL, do

16 you have experience with C enbuterol as part

17 of the equine testing division?

18 A Yes, we do.

19 Q ' mgoing to now tender him
20 as an expert in the field of anti-doping,
21 I ncl udi ng equi ne phar macol ogy.
22 THE ARBI TRATOR:  Any
23 obj ecti on?
24 MR. BEILLY: | would like a
25 voir dire of Dr. Eichner alittle
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1 DANI EL ElI CHNER - DI RECT

2 bit about the proposed

3 classification as an expert in

4 equi ne phar macol ogy.

5 THE ARBI TRATOR  Ckay, I'lI

6 give you a little bit of |eeway.

y

8 VO R DI RE EXAM NATI ON

9 BY MR BEILLY:

10

11 Q | woul d say good afternoon,

12 but | guess it's good evening out there in

13 France.

14 A You are fine. Thank you,

15 t hough.

16 Q My nane is Brad Beilly.

17 represent M. Serpe, who is sitting next to

18 me.

19 | understand you do a
20 t remendous anount of drug testing, both
21 predom nantly human and a | esser portion of
22 equi ne testing.
23 Do you have any training in
24 equi ne phar macol ogy?
25 A Do | have any formal training
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I n equi ne pharmacol ogy? No, | do not.

Q Have you ever worked around

horse raci ng?

ver sus |

A Well, |1, as a horse owner,

adm ni stered drugs to horses,

absol utely have I been around horses ny

whol e life, absolutely, but I amnot a vet,

that's correct.

["'man expert in

phar macol ogy, and there is a | ot of

cross-over between human and equi ne.

Q Now, | know you've been

sitting through this, and just, do you

accept the fact that the horse was negative

in the blood in June?

THE ARBI TRATOR: Are you voir
diring still?

MR. BEI LLY: ["msorry, I'm
Into ny cross-exam nation. |'mdone
with ny voir dire about the equine
phar macol ogy.

THE ARBI TRATOR Do you
accept himas an expert?

MR. BEILLY: | wll accept
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1 DANI EL ElI CHNER - DI RECT

2 it.

3 THE ARBI TRATOR:  Thank you.

4

5 CONTI NUED DI RECT EXAM NATI ON

6 BY MS. FARRELL:

5

8 Q Dr. Ei chner, have you been

9 asked to render an independent opinion in

10 this case?

11 A Yes, | have.

12 Q | amgoing to turn you to, we

13 are going to turn to paragraph 21 of your

14 st at enent .

15 A | can see it fine.

16 Q Ckay.

17 Can you -- specifically the

18 sentence in the mddle, | will just read it

19 out | oud.
20 “A negative hair result
21 acconpanyi ng an adverse urinary finding
22 cannot be reliably used to explain away the
23 urinary result.”
24 Can you pl ease give us
25 some -- your opinion as to the foundation
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1 DANI EL ElI CHNER - DI RECT

2 for this concl usion?

3 A O course. | nean, just as

4 we go through these pieces, | ama fan of

5 hair testing.

6 | know there is going to be

7 sone pieces in here that | am concerned

8 about limtations, but I ama fan of hair

9 testing in certain situations.

10 But the limtations | think

11 we have to take into account, and here is

12 one of them

13 Is that there is no reliable

14 scientific nmeans to negate a urinary adverse

15 finding or blood adverse finding with a

16 negative hair test.

17 Q And why do you say that?

18 A Wth respect to the

19 limtations of hair testing.
20 And so we have tal ked, | have
21 heard a little bit about pignentation.
22 There is sone chemical and there is sone
23 physi cal attributes about the hair that
24 doesn't always render it well for drugs to
25 be absorbed into it.
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2 So there is many different
3 exanples of that in the forensic literature,
4 that not all drugs will go into hair equally
5 across the board.
6 So therefore the consensus
7 statenents in the international community is
8 that a negative hair test can't supersede an
9 adverse finding in both urine or bl ood.
10 Q Thank you, Dr. Eichner.
11 There is also a sentence in
12 t he same paragraph, where you say, "The
13 Soci ety of Hair Testing states the
14 concentration of drug in hair cannot be used
15 to determne the quantity of drug consuned.
16 "Therefore, whether there is
17 a detectable | evel of drug found or not
18 found in the hair, it is not possible to
19 determ ne the anmount of drug exposure."”
20 Can you please briefly help
21 us lay people in the roomunderstand the
22 basis of that statenent?
23 A Well, that's a very inportant
24 pi ece, and this is an internationa
25 consensus statenent. This isn't just ne,
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2 this is the international expert community
3 wi th a consensus statenent.
4 And so if you |l ook at the
5 concentration of a drug in the blood or in
6 the urine, it's relatively consistent across
7 an adm ni strated dose. In the hair, we
8 don't get that.
9 So, in the |ikelihood that
10 the hair test is in agreenent with the
11 urinary finding, so you have a urinary
12 adverse finding and you al so have an adverse
13 finding in the hair, even with segnental
14 anal ysis, you can't get down to and say how
15 much of the drug was consuned.
16 You can't do it.
17 The science, there is too
18 much variation in how the drug is absorbed
19 in the hair when you do see it, that you can
20 cone down and give a reliable estinate of
21 the concentration of the drug adm ni stered
22 at the tine.
23 Q And so these two concepts
24 regarding the concentration of the drug in
25 the hair as well as the negative hair result
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2 can't be reliably used to explain away the
3 positive urinary result.
4 That is not just you saying
5 that, that is the international science
6 community com ng to consensus on those two
7 principles, if you wll?
8 A Correct.
9 Q | am now going to turn your
10 attention to paragraph 9B of your statenent,
11 and we are now going to tal k about the five
12 scenari os that we have heard a | ot about
13 al ready today.
14 And what | would |ike you to
15 do is essentially wal k through these
16 scenari os one by one and give us sone -- the
17 basis and the explanation for each of these
18 scenari os.
19 A O course. And | just
20 preface it to say | amdata driven, so you
21 provide ne data to review, | reviewthe
22 data, and then | can tell you what are sone
23 of the ways that that result could cone
24 about .
25 And so these are all data
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1 DANI EL ElI CHNER - DI RECT
2 driven, and obviously in sone areas | could
3 say these are nore likely or less likely in
4 some situations.
5 But this is -- I'"mreview ng
6 the data, we have a negative test foll owed
7 by a positive test with a lot of tine in
8 bet ween.
9 And because of that, there
10 are several different scenarios.
11 | woul d have had different
12 scenarios if there was a negative test very
13 shortly before the adverse finding, for
14 exanpl e, or another one adverse shortly
15 thereafter the adverse finding.
16 So this is specifically
17 rel evant to the data that | was provided for
18 this case.
19 And so the first one is just,
20 as | have stated here, it's at the tail end
21 of an excretion of an injected dose of
22 Cl enbuterol .
23 And again, | go to the
24 literature. | don't adm nister these drugs
25 to race horses. | goto literature to see
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2 what are the different routes of

3 adm ni strati on.

4 And al though it may not be

5 the nost conmon, it is also consistent with

6 that scenario of an injection of

7 Gl enbuterol .

8 Q Ckay. And then noving on to

9 your scenari o nunber 27

10 A Yes, and this one here is

11 again, the inhal ed dose of O enbuterol.

12 And again, | don't adm nister

13 to the race horses. This is again fromthe

14 literature, and it 1s also consistent with

15 the tail end excretion froman inhal ed dose

16 of Cl enbuterol.

17 Q Ckay.

18 And then scenari o nunber 3?

19 A Very simlar to the nunber 2,
20 but the timng is alittle bit different.
21 This is nore of a 20 hours to
22 two days post adm nistration. And again
23 that's al so consistent concentration to
24 what's found fromthe literature froma
25 controll ed adm ni strated dose.
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2 Q And then nunber 4?
3 A This is where we get a little
4 bit different. And again, this is taking
5 i nto account the negative test before the
6 adverse finding, and again, going to the
7 literature on controlled adm nistration
8 dosi ng st udi es.
9 And this is -- we are | ooking
10 at about two to three weeks post term nation
11 of an oral therapeutic, or what | have said,
12 subt her apeuti ¢/ m cr odosi ng dose.
13 And agai n, we have just heard
14 Dr. Cole talk about she's done the study or
15 seen the study for 1.6 m crograns per
16 ki | ogram per day.
17 This woul d be anything |ess
18 than that that hasn't been reported or
19 di scussed in the literature.
20 Q And to be clear, anything
21 | ess than the 1.6, that would be fall under
22 the unbrella of a m crodosing regine,
23 correct?
24 A You know what, |'ve used
25 subt her apeutic and m crodosi ng
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2 I nt erchangeabl y.
3 One of themcould be -- |
4 mean, you coul d consider, you know, instead
5 of 1.6 you could say 1.5 is subtherapeutic.
6 | woul d probably call that
7 subt herapeutic, and sonething |ike maybe .8,
8 .7 or sonething like that to be nore
9 m cr odosi ng.
10 Q Okay. Then finally scenario
11 nunber 5, hel p us understand that one.
12 A Wll, this is a possibility
13 where there is sonme kind of inadvertent
14 transfer of O enbuterol, and that woul d have
15 to be very shortly before the test was
16 t aken.
17 Q Dr. Eichner, in all of these
18 scenari os, what, if anything, do you nake of
19 the fact that the blood was reported as
20 screen negative for C enbuterol?
21 A Vell, | found that
22 significant, because if it's a recent dose,
23 t hen you shoul d see sonething in the bl ood.
24 And so the blood is usually
25 first to pick it up, and you will see it in
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2 t here.
3 It doesn't last as |long as
4 the urine. So if it was a very recent
5 adm ni stration or exposure, you woul d expect
6 to see sonething in the bl ood.
7 Q | am going to nove on to
8 par agraph 9C of your report.
9 And did you see -- can you
10 see that up there?
11 A Yes, | can.
12 Q Can you help us al so
13 understand for the lay people in the rooma
14 little bit nore about paragraph 9C of your
15 report?
16 A Yes. So we have been
17 i nvol ved in sone studies, and | have read
18 the literature and specifically for this
19 case, about there are sone drugs that are
20 nore prone to inadvertent contam nation.
21 They are nore sticky, or as |
22 put down nessy as well.
23 And we see sone of those
24 there, and M. Benz probably woul d be very
25 famliar with something |ike sonme of the
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1 DANI EL ElI CHNER - DI RECT
2 SARMs in the human body.
3 These things, they do, they
4 do nove around, and they are easier to pick
5 up and so forth.
6 So | have | ooked at all that
7 literature and the professional experience |
8 have in this area here.
9 If you | ook at the fact that
10 Cl enbuterol is not adm nistered to humans in
11 the U S., so | think we can be -- we can
12 assune that there is no transfer froma
13 human nedi cation to the horse fromthe
14 trai ner or anyone else in that area.
15 I think we can kind of rule
16 t hat scenario out.
17 So, then, what are the
18 chances that C enbuterol has been used for
19 veterinary purposes at another animal at the
20 barn, and then getting transfer or
21 contam nation that way?
22 And | think that it's pretty
23 | ow.
24 | nmean, if you | ook at the
25 study, and again, you know, Dr. Cole is
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2 right.
3 The study, they | ooked in
4 Loui si ana, they had an i mmunoassay, and one
5 thing I will say about the immunoassay is
6 sensitivity is usually not an issue.
7 It's not as specific as nass
8 spectronetry, but sensitivity is not an
9 | sSsue.
10 So you have, if you have good
11 sensivity and bad specificity, you likely
12 pi ck sonething up that may not be specific
13 to Cenbuterol, but you should still pick it
14 up, because the sensitivity is usually
15 better in those assays.
16 And when you specifically
17 | ook at that, you don't see any obvi ous
18 contam nati on scenarios that we have gone
19 through, and that's fromthe literature.
20 Qoviously | heard what
21 Dr. Col e said about the inhalation and her
22 views on that one there.
23 But what | reviewed on the
24 literature, and in ny professional
25 experience, | think this is a |ow | evel of
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2 | i kel i hood that it gets transferred from an
3 I ndi vidual to the horse.
4 Q Al'l right, Dr. Eichner. And
5 bef ore we conclude with your direct, is
6 there anything that Dr. Cole said in her
7 testi nony other than what you just nentioned
8 that you would like to respond to?
9 A W are actually very cl ose,
10 you know, in agreenent on these matters
11 here.
12 | think one of the things I
13 woul d say is that when you have one data
14 poi nt, you know, followed by that six nonth
15 period, it is very difficult to say what
16 happened on that one sanpl e.
17 And so the urinary
18 concentration at 27 picograns per
19 milliliter, we can't say that it's not
20 consistent with a therapeutic dose.
21 W don't know that, because
22 of scenario, and | think it was nunber 4, of
23 the one the two to three week cessation from
24 t he ol d dose.
25 We don't know that's the
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case.

So two to three weeks after
cessation of an oral dose, you could stil
find 27 picograns per m in the urine, and
you woul dn't see anything in the bl ood.

And for all the limtations
that we have with hair testing, you woul dn't
see anything there, you m ght not see
anything in the hair as well.

Sol think it's alittle too
hard to say specifically this concentration
found in the urine is not consistent.

We don't know that.

The other thing | woul d just
like to talk about is intent.

|''mdata driven. You give ny
the data, I'Il crunch it, and I'Il work out
what the different scenarios are.

The intent is a tough one. |
get asked quite often in cases that | work
with, and | nean, sone of the stories | have
heard about intent, they don't nmake any
| ogi cal sense at all, but people believe

t hem
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2 And so | think it's really
3 difficult to go back to well, if we do a
4 subt her apeuti c dose or a m crodose, we
5 shoul dn't get the sanme therapeutic effects.
6 That may or may not be true,
7 but | could prom se you individuals have
8 their own secret sauce on what they do.
9 M5 FARRELL: Thank you, Dr.
10 Ei chner, | have no nore questions at
11 this time.
12 THE ARBI TRATOR  Any cross?
13 MR. BEILLY: Yes, sir.
14
15 CROSS- EXAM NATI ON
16 BY MR BEILLY:
17
18 Q Dr. Eichner, does the Society
19 of Hair Testing deal with human hair, equine
20 hair or both?
21 A Vel |, the individuals do
22 both. So Peter van Eenoo, for exanple, who
23 Is one of the authors of the papers that |
24 provi ded, he's actually a coll eague of m ne.
25 He does both. So sone of
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2 t hese guys do bot h.
3 Q Now, you said, and if |
4 caught it correctly, that if --
5 MR BEILLY: Let nme strike
6 t hat .
7 Q Let ne just go back to the
8 basi ¢ data points, because you said you're
9 data driven.
10 And | think what you're
11 saying is the data points are too far away
12 fromthe August 10th post-race positive to
13 really give effect to the data points, such
14 as the negative test in June of 2024.
15 Is that a fair statenent?
16 A No, what | nean by that is
17 because we have a di stance between the
18 findings, is that there is now nore
19 different scenarios that could be, so
20 can't be specific about which scenario it
21 I S.
22 W have got a big w ndow, and
23 there are multiple scenarios now That's
24 why | have classified the five different
25 scenari os.
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2 So if the data points were
3 different, we mght not have five different
4 scenari os.
5 Q Right. So we have the one
6 data point as June, which is 60 days before
7 t he August 10t h, approxi mately.
8 Then we have got Decenber,
9 again, four nonths |ater.
10 So the only actual facts that
11 we know, at |east as to the August 10th
12 post-race sanple, is that we have got 27
13 pi cograns per m in the urine and no
14 det ect abl e anount in the bl ood.
15 Wuld that be a fair
16 st at enent ?
17 A | woul d say no detectable --
18 yes, correct, no detectable in the bl ood,
19 yes.
20 Q And you also said, | believe,
21 on exam nation fromMs. Farrell, that if it
22 was a recent dose, you would have expected
23 to have seen C enbuterol in the bl ood?
24 A Yeah, if it's a recent
25 exposure, you expect to see it in the bl ood.
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2 Q So, when you crafted, and |
3 don't nean crafted in any negative manner,
4 the five scenarios, it's basically all data
5 driven around that one August 10 positive
6 test in the urine; fair statement?
7 A No, no at all, no. | | ooked
8 at the totality of the data provided to ne.
9 Q What | nean is you' re saying
10 that the August positive we know about,
11 June, we know negative in blood. Decenber,
12 we know negative in blood and negative in
13 hai r.
14 And your statenment woul d be
15 that despite the fact that we have 6 inches
16 of hair in a bay colored horse, you know
17 that a bay colored horse neans it's a dark
18 col ored horse, correct?
19 A | under st and.
20 Q That the 6 inches of the hair
21 testing really has no effect whatsoever on
22 your opinion in this case? W should
23 di sregard it?
24 A | think you're taking ny
25 wor ds out of context here.
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So a negative hair finding
doesn't offer us anything here because of
limtations with hair testing. It's just as
sinple as that.

If you have a urinary finding
that's adverse and you don't see anything in
the hair, it doesn't nean it wasn't -- there
wasn't exposure, because clearly there was.

There was exposure, and for
what ever reason, it didn't make it to the
hair, and that could be due to sonme of the
limtations with hair testing.

And that can be not just
pi gnent ati on, UV exposure, hair
strai ghtening, different kinds of hair
products and so forth.

There is a nmyriad of reasons
why you have issues with seeing drugs in
hair, well-established.

Q So, from a pharnacol ogi ca
st andpoi nt, no detectable anobunt is in the
post-race bl ood sanple, and we have the 17
pi cograns per m in the urine?

M5 FARRELL: (bjection.
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A 27, yes.

Q | am going to keep saying 17
and | wll keep getting corrected.

A | hear you.

Q It's just -- | apol ogi ze.

Thank you, Allison.
No det ectabl e anmount in the
bl ood, 27 picogranms per m in the urine.
Do you disagree with
Dr. Cole's conclusion that the C enbuterol
Wi thin the horse on August 10 had no
di scerni bl e bronchodil ating effect on the
hor se?

A Yeah, that's a good questi on,
and | think that if you said to ne is that
consistent with someone -- with a horse
that's just been exposed to a therapeutic
dose very shortly before that test, yeah, |
woul d agree with Dr. Cole.

MR. BEILLY: | have nothing
further.

THE ARBI TRATOR:  Anyt hi ng
el se?

MS FARRELL: No redirect.
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THE ARBI TRATOR: Ckay. Wat
are we doi ng next?

M5 FARRELL: Well, thank you,
Dr. Eichner.

THE ARBI TRATOR: There was
sone idea that Dr. Cole was going
to --

MR. BEILLY: Can | have five
m nut es?

THE ARBI TRATOR  Sure.

W are going to take a five
m nute break. No one is excused
yet, but please stay on the line or
turn your sound off if you are
breaki ng as well, please.

(At this point in the proceedi ngs
there was a recess, after which the
deposition continued as follows:)

MR. BEILLY: | am not going
to recall Dr. Cole, so if she could
be rel eased and Dr. Eichner could be
rel eased.

THE ARBI TRATOR  Ckay. So
Drs. Cole and Ei chner, thank you
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very nmuch for your participation in
t he hearing today.

We don't need your services
anynore, | amtold. So thank you
very nuch.

| didn't even get to nake a
snide remark to Eichner. Don't know
the nustard or what do you get in
Provence, | avender.

Anyway, okay. So what do we
have next, then? Today is
concl uded?

MR. BEILLY: Today all the
evi dence i s concl uded.

THE ARBI TRATOR Al the
evi dence i s concluded, so then
t onorrow how do we nanage to nmy 30
m nute di sruption?

MR. BUNTI NG We can probably
close now, if you would I|ike.

THE ARBI TRATOR: C ose now?

MR. BUNTING If you would
i ke us to.

THE ARBI TRATOR: If you are
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up for it.

MR. BUNTI NG  Maybe just if
we can have ten m nutes, that would
be fine.

| mean, unless, Arbitrator
Benz. You would prefer to adjourn
to tonorrow

THE ARBI TRATOR |If you want
to get it all done today, that's
fine by ne.

MR. BUNTING | don't think
we will be 30 m nutes each in
cl osing. Maybe then that --

THE ARBI TRATOR: That woul d
hel p me tonight.

My woop is telling nme I'm
going to die because of |ack of
sl eep, so it would hel p.

MR. BEILLY: It's all fine
when woop di sagrees.

MR. BUNTING Ten m nutes,
3:307?

THE ARBI TRATOR That's fine.

How | ong are you each going to be?
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MR. BUNTING | think with
the view of efficiency of finishing
t oday rather than com ng back
tomorrow, 30 m nutes.

THE ARBI TRATOR: 30 m nutes
each?

MR. BUNTING That's what |
think 1'Il be. | can't speak for --

MR BEILLY: Candidly I don't
t hi nk we need 30 m nutes each.

THE ARBI TRATOR Al right,
great.

(At this point in the proceedi ngs
there was a recess, after which the
hearing continued as follows:)

THE ARBI TRATOR: Let's do it.

MR BUNTING Arbitrator
Benz, you heard in the course of the
heari ng today that C enbuterol has
been wi dely used and abused in the
hor seraci ng i ndustry.

In particular, before the
H SA rul es took effect.

I will cone back to this, but
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today Dr. Cole actually posited the
nost |ikely explanation for
Cl enbuterol on the back side of the
barn at the racetrack at Saratoga,
where we know in the evidence there
was no valid veterinary use for, it
was an illicit or illegal use by a
trai ner.

In the evidence there are
several pharmacol ogi cal expl anati ons
t hat can account for the | ow
concentration of C enbuterol
detected in Fast Kinme's urine, and
there are in fact five potenti al
exposure scenari 0s.

The point, though, at the end
of all of the evidence you have
heard, is really this.

We don't know what caused the
adverse analytical finding of a
positive result for O enbuterol.

The evi dence does not
establish the source of the

Cl enbuterol positive in Fast Kinmm e.
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M. Serpe was candid in his
evi dence that he does not know.

And that, Arbitrator Benz, as
you know wel |, is the end.

And it is a full answer to
M. Serpe's position, and it's
because we are in a strict liability
reginme, and the rules, Rule 1020 of
the ADMC programin particul ar,
require a covered person to
establish source as a precondition
t o openi ng up access to any
reduction in sanction.

And that, as you know, was
because in the absence of know ng
what the source is, we cannot
meani ngful |y engage with the degree
of fault that the covered person can
be said to have.

Now, here, because ny opening
conments were perhaps a bit general,
there are really three possible
expl anations on the facts.

And taking into account the
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phar macol ogy for the | ow
concentration in Fast Kinme's
urine, and I'mgoing to wal k through
all of them but | wll give you al
three first.

Cont am nati on of the test
barn is one possibility.

Second, contam nation or
exposure on the back side of the
barn, the racetrack.

And third, an intentional
adm ni stration of C enbuterol.

Al'l three of those things are
possi bl e on the evidence.

Pardon nme, or at |east were
put forward as potenti al
expl anati ons.

I will say that of those
three, the first, contanm nation of
the test barn, is not possible to be
found on the evidence, and |I'I|
start there.

You heard from Ms.

Mttel stadt about the procedures
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that H WJ has put in place.

Ms. Mttelstadt's testinony
Is that C enbuterol could not have
been i ntroduced at sanple
col I ection.

And Dr. Col e acknow edged and
conceded that if standard test barn
procedures were followed, it was
extrenely unlikely that C enbuterol
woul d have been introduced to Fast
Kimm e during the collection
pr ocess.

So of the three general
expl anations, test barn we say is
off the table. That can't be what
caused the positive in Fast Kinmme.

And on that basis, we know
that Fast Kinm e had C enbuterol in
her body when she entered the test
barn, and we have an anti-dopi ng
rul e violation.

We t hen consider source, and
| will turn now to the second

expl anation, which is the back end
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of the racetrack and possible
cont am nati on.

You heard a | ot of theories
and possibilities and specul ation
about how Fast Kinmm e coul d have
becone exposed or contamnated with
Cl enbuterol .

You al so heard there is a |ot
of things we don't know.

' mnot going to repeat all
the evidence, but | will give you a
gquick list of things that we don't
know.

None of the suppl enents that
Fast Kimm e was taking have been
t est ed.

We don't have any evi dence
fromthe assistant trainer, who is
t he individual who woul d have
adm ni st ered what ever products Fast
Kimm e was provided with on the days
I n question, both the day of the
race and the days | eadi ng up.

W don't have any of the
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records that exist fromthe tine
period in question, including
records that woul d show what Fast
Kimm e was bei ng gi ven and when.

And we don't have evidence
from anyone ot her than M. Serpe, so
none of the other nenmbers of his
t eam

And we don't have any
evi dence fromthe exercise rider who
was identified as potentially having
an inhal er.

And we don't have any
evidence fromthe blacksmth, who is
a body buil der.

VWhich is why we say there is
a lot of speculation, but not a | ot
of concrete evidence to establish
cont am nati on.

We al so know fromthe
evi dence that O enbuterol is nost
comonly used or administered in a
liquid form and it is not a conmon

contam nant in the back end of the
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racetrack, as conpared to various
ot her substances. And you have Dr.
Ei chner's report on that point.

The evi dence al so has told us
that there was no valid veterinary
use of O enbuterol at Saratoga by
any horse in the relevant tine
peri od.

And indeed, Dr. Cole
acknow edged i n her exam nati on,
based on everything that she had
seen, that the nost likely
expl anation for C enbuterol being on
t he back side of the barn was an
illicit or illegal use by a trainer
of C enbuterol.

And that is evidence that she
gave upon learning that there was no
valid veterinary prescription for
Cl enbuterol for any horse in
Saratoga at the tine.

So we fall well short in this
case of establishing that there was

contam nati on of Fast Kinmm e that
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resulted in the anti-doping rule
vi ol ati on.

And then we have the third
possibility, which is an intentional
adm ni strati on.

Cl enbuterol, we know, has
been abused by horseracing.

M. Serpe was very clear in
his evidence that it is not
sonet hi ng he has ever personally
used.

| want to be clear that is
what he testified to.

And when we are assessing
potential admnistration, it is
i mportant to put into context the
efficacy evidence that Dr. Cole
provi ded.

Ef fi cacy or intent,
effectiveness of the use of a banned
subst ance doesn't take us very far
when we are assessi ng whet her or not
i ntentional adm nistration is

possi bl e.
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Dr. Ei chner provided sone
evi dence about that. Basically
saying, if | understood him
correctly, he just can't understand
i ndi vi dual human behavi or when it
conmes to the use of banned
subst ances.

And i ndeed, when | exam ned
Dr. Col e, she acknow edged in her
experience trainers have cone up
with their own science over the
years that is often inconsistent
w th actual scientific studies.

And the pl ausible
phar macol ogi cal expl anati ons t hat
are consistent with intentiona
adm ni stration, which was agreed to
by both Dr. Cole and Dr. Eichner, is
that they -- the positive here could
have resulted froman intentiona
i njection of C enbuterol at the
| ower end of the excretion curve, or
an oral m crodosing reginen.

The evi dence before you woul d
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permt both of those to have
occurred.

And so we have a case, to sum
it up, of either unknown
contam nation or a clever doping
schene.

And that's the chall enge on
the evidence in cases |ike this.

But the rules are set up in a
way so that you don't have to decide
whi ch of those two it was.

Because in the absence of
establ i shing source, the outcone is
clear, which is it is a two year
sanction and the rest of the relief
t hat has been requested and set out
in our brief.

Unl ess you have any
questions, Arbitrator Benz, and
subject to our potential reply
comments, those are our subm ssions.

THE ARBI TRATOR:  Thank you.

MR. BEILLY: Philip Serpe has

been training race horses for 40
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years.

He has an unbl em shed record.
It is not in dispute that he's never
had a nedi cation positive in over
8,000 starts.

He basically has what [|'I]
anal ogi ze to a biol ogi cal passport.

He's got a training passport
t hat one could | ook at for the
bal ance of probabilities as to
whet her or not M. Serpe
intentionally adm ni stered
Cl enbuterol to Fast Kimmie in any
kind of a dose that both experts
agreed did not have any
bronchodi |l ati ng effect on the horse.

Now, | know the other side is
going to tell you, as they have told
you, and they wll tell you in their
rebuttal, that it doesn't matter
whet her or not there was intent, it
doesn't matter whether or not it had
any effect, it doesn't matter how it

happened.
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Because unl ess M. Serpe can
explain to you how it happened,
whi ch he's credi bly acknow edged
t hat he cannot, then throw the book
at him

I would ask for a few things
I n your findings of fact and | egal
concl usi ons.

One would be a credibility
finding that M. Serpe testified
honestly that, one, he does not
adm ni ster C enbuterol.

Nunber two, that no one
adm ni stered C enbuterol to Fast
Kimm e at his direction.

And nunber three, that
despite all of the procedures that
he's put in place to avoid a
situation like this, which he has
successful ly avoided by his
dili gence over 40 years, that he is
credible in stating that he did not
adm ni ster, did not authorize

adm ni stration, did not condone

800-726-7007

Veritext Legal Solutions
305-376-8800



FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 07/30/2025 OSCAR NO. 613800 -PAGE Page 312 of 414 * PUBLIC *

© 00 N oo 0o b~ wWw N PP

N D NN NN P B P PP PR PR
a A W N P O © 0 N O O A WO N+, O

3097
PUBLIC

Page 251

DANI EL ElI CHNER - CROSS
adm ni stration, and |look to the
bal ance of probabilities of the
al ternative.

If you accept his testinony
as credible, if you accept his
background of his 40 year experience
with his 8,000 starts, then |
beli eve the case |l aw woul d say you
can look at that in terns of the
bal ance of probabilities as to
whet her or not there was ot her
sources that coul d have happened.

Bot h experts tal ked about
ot her sources, tal ked about
contam nati on on the back stretch.

They tal ked about
contam nation in the test barn,

t al ked about contam nation by
nebul i zed C enbuterol.

And when | say both experts,
it's Dr. Eichner cane up with a
scenari o that we have a mask on a
horse in a two hour tine period

bef ore a horse goes out on a race
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track with nebulized d enbuterol.

And nebul i zed C enbut er ol
becones sticky, gets all over the
horse, gets all over the person
applying it.

So, by Dr. Eichner's
testinony, we have a nethod not only
as a possibility, according to him
as to his data points, as to how a
horse can receive C enbuterol.

That he's created a situation
where ot her horses, and as M. -- ny
friend Janes has pointed out, that
trainers on the back stretch find
ways to avoid detection of what they
are doi ng.

He wants to point that to
M. Ser pe.

I want a finding from you
that M. Serpe's credibility is such
that that did not occur.

Did other trainers abuse
Cl enbuterol on the back stretch?

Did that end up as the source of the
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contam nation for Fast Kinmm e?

That's nore |ikely one of the
probabilities than M. Serpe
knowi ngly, intentionally caused an
adm ni stration of Clenbuterol to
Fast Kimm e.

There al so seens to be,
al t hough not overly relevant to ny
friends representing H W), or
necessarily the regulations as to
whet her or not the adm nistration
had an effect on the horse.

Because what's the point of
adm ni stering nedication to a horse
if it's going to have no effect?

And the testinony from both
experts was that if the C enbutero
in the horse's systemwas to have a
bronchodi l ating effect, i.e.,
openi ng the horse's airways to have
t he horse breathe easier, it is not
consistent with there being no
det ect abl e amount of C enbuterol in
t he bl ood.
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W have a situation where if
we have an unexpl ai nabl e positive,
that you as the arbitrator need to
| ook at, by the bal ance of
probabilities, and say does the
bal ance of probabilities favor
M. Serpe?

Did M. Serpe have any active
negligence or fault is one of your
anal yses.

W have heard no testinony
what soever, other than from
M. Serpe, that | think establishes
that fromhis end, there was no
negl i gence.

There is liability w thout
fault under the rules. That's the
way the rules were witten.

The question becones if there
IS no negligence or no significant
negl i gence, how did this occur?

You al so heard the testinony
t hat was unrebutted about all the

peopl e that touch the race horse
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that are not under M. Serpe's
control, which is just one of the
problens with the H WJ H SA
regul ation, and trainers' strict
liability when others are handling a
horse by the bridle, by the bit, by
the nouth, after the horse is out of
his control.

And we are tal king about,
specifically in the case of a race
day, a jockey, valet -- a jockey, a
pony person, a gate person, a
tagger, the person that actually
puts the tag on the horse.

After the horse wns, the
horse needs to go to the test barn.

It's unfathomabl e how test
barn enpl oyees are not drug tested.

It's really unfathomabl e how
there is no video to protect
trainers from whatever coul d happen
in the test barn, but there is none.

So it's really nice for the

operations person to say if
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everyt hing happened the way it's
supposed to happen, then we would
not expect there to be any way that
t he horse could be contam nated in
t he test barn.

The problemis there is no
evi dence today that everything
happened the way it was supposed to
happen.

W identified the tagger, we
identified that the tagger is not
t est ed.

W identified -- excuse ne,
we identified the urine catcher,
sonebody that has a stick wiwth a cup
on it and catches urine, and then
splits the urine into two sanpl es.

Do we have any video of what
happened in that test barn? No.

Do we have any records of
this particular tagger? No.

Is there any drug testing of
t he tagger? No.

And one of the problens with
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the HWJ rules is that, as M.
Farrell has conmmunicated to ne on
numer ous occasi ons, H WJ does not
i nvesti gate.

It's the trainer's burden and
duty to investigate, although the
H WU tool s do not give the trainer
any tools to investigate.

In this case, you've gone
t hrough the briefs.

W had to pull teeth to get
i nformation so we could try to
determ ne what led to a positive.

All we were originally told
was there was an AAF in the urine.

Dr. Cole wote a letter to
H WJ, asked for blood testing, asked
for hair testing, asked for DNA
testing.

H WJ s response was, and we
appreciate it, fromM. Farrell, at
| east part of it, was the bl ood was
screened and there was no

C enbut erol .
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And that was relevant to the
time period of whatever
contam nati on or contact the horse
may have had with C enbuterol.

We then had the hair test,
whi ch we requested and were deni ed,
performed by the UC Davis | ab.

And you' ve heard the
conflicting testinony about six
nonths of hair being totally
negative for C enbuterol.

And if there was a
t herapeutic dose of O enbuterol, it
shoul d be appearing in the hair, and
it's not in the hair.

So, I'll ask you to | ook at
the Haylip case, because | know you
participated in the determ nation.

I know that they took into
consideration the athlete's history,
subsequent tests.

Here we have history of the
trainer.

W have the pre-race test
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from--

THE ARBI TRATOR: But in that
case they knew source.

MR. BEILLY: They definitely
i dentified what they thought was the
sour ce.

And | think you as the
arbitrators found on the bal ance of
probabilities that that was the
source, and that's why you gave the
reduction in the penalties, even
t hough, originally, it was the ful
four year penalty.

The only difference, and |
hate to say it this way, is that |
at least can tell you what the
source is.

And horses don't tal k, and
horses can't identify where or when
t hey may have been touched on their
nose, nouth with foreign substances.

So, that may just be the
i nherent problemw th the H SA/ H WJ

regi nme.
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So, at the end of the day, we
woul d ask that you mtigate, if
you' re going to assess a penalty,
that you mtigate it as best you
can, based on the finding that |
respectfully request about
M. Serpe's credibility.

The finding that there was no
|l ong termuse of Clenbuterol in this
horse for any kind of nuscle
partitioning effect, the fact that
there was no finding or any evi dence
that C enbuterol was used in this
horse to give it a conpetitive
advantage in a race.

And that if you are going to
i npose a penalty, that it gets
mtigated to the anount of nonths we
t al ked about.

W all know, we had the
original Silla case, so we tal ked
about bringing it down into,
breaking it down into the tine

peri od.
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Under the HHWU rules with the
H SA rul es, we know you can go down
to three nonths and a commensurate
change in the fine.

That being said, yes. Do you
have any questions for ne about
t hat ?

MR BEILLY: | have to
di scuss one other point. | uploaded
a recent decision by the arbitrator
in the Ephram Loeser case, it was |
t hi nk deci ded a week ago, a
Cl enbuterol case that was basically
proven with hair.

And the arbitrator, Judge
Hol t z, discussed the penalty
structure of the H WJ H SA
regul ati ons

Rul e 7340 gives you the
authority to enter sanctions that
are avail abl e under the rules.

The sanctions avail abl e under
the rules are a mandatory period of

ineligibility and mandatory fi nes.
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We don't ask you to inpose
any period of ineligibility on
M. Ser pe.

W are not asking you to
i npose a fine.

However, H WJ, as the
arbitrator may know, based on the
filing that was nmade, of the federal
district court judges, denial of the
prelimnary injunction, discussed
the issues of fines and HHW s
ability as opposed to the
arbitrator's ability to di spense
w th fines.

| note in the charging letter
in this case, that H WJ requested a
two year suspension and a $25, 000
fine.

| note in their brief that
they are requesting a two year
suspension and are not requesting a
fine.

You have heard today, when |

cross-examned, | think it was
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either Ms. Mttelstadt or M.
Stornmer, about the Fung case, which
Is a HHW case that's presently
pendi ng, under identical facts as
this case, with the exception that
t he amount of the C enbuterol in the
urine was 100 pi cogranms per nl,
versus the 27 picogranms per ml in
our case.

| amgoing to upload the H W
brief, because in that case HW is
asking for two years, $25,000 and
the share of HHWJ s costs.

MR. BUNTING Sorry, you are
not uploading it right now because
there are issues about doing that?

MR, BEILLY: | am not
upl oading it right now.

MR. BUNTING | have
sonet hing to say about that. |
apol ogi ze for interrupting.

MR BEILLY: M. Farrell has
gone on record as to why H WJ i s not

seeking a fine against M. Serpe in
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this case.

[t's in an e-mail to Jay in
Anaheim who is the | awer for
M. Fung.

| have given a copy of that
e-mail to opposing counsel, and for
our record and the record at the
federal court, | think it is
| nportant that that be nade a part
of the record in this case.

So, | amoffering an e-nai
fromM. Farrell to Jay Engel dated
May 6, 2025, and | would like to
offer it into evidence.

MR. BUNTING W are in
closing, | don't think you can
t ender evi dence.

But if you are going to
upload it, you are going to upl oad
it. It will be clear fromthe
record that it went in in closing.

MR BEILLY: | understand.

THE ARBI TRATOR: It not

already in the file?
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M5 FARRELL: No.

MR. BUNTING Not in the file
bef ore you, no.

MR BEILLY: It is in the
federal court file.

THE ARBI TRATOR: Isn't there
aletter in front of ne about the
fine?

MR. BEILLY: You have a
different letter. | think the
| etter that you have --

THE ARBI TRATOR: Are you
withdrawing the file?

MR BEILLY: If | may, it is
the original letter that Ms. Farrel
sent to me.

THE ARBI TRATOR: \What's the
ot her one going to do for nme?

MR, BEILLY: It's going to
tell you why --

THE ARBI TRATOR Well, the
federal court prelimnary injunction
heari ng papers seemto say that.

MR BEILLY: Well, the
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federal injunction papers were
guestioning H SA and HWJ as to what
authority they have regardi ng H W
not seeking a fine when that's
totally within, by ny way of
t hi nki ng and under st andi ng of the
rules, that's within, one, it's
mandat ory, and nunber two, it's
wi thin your jurisdiction and not
their jurisdiction to ask for it.

THE ARBI TRATOR: What am | to
make of the withdrawal of the fine?

MR, BEILLY: Well, | think
you need to | ook at the reason
that's been articulated for the
wi t hdrawal of the fine.

Because what you are to make
of it, if I my, since we are
tal king about it, | knowit's a
little bit out of the ordinary, but
Ms. Farrell has gone on record to
say that we are not seeking a fine
fromM. Serpe, based upon direction

fromH SA that to do so would result

800-726-7007

Veritext Legal Solutions
305-376-8800



FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 07/30/2025 OSCAR NO. 613800 -PAGE Page 328 of 414 * PUBLIC *

© 00 N oo 0o b~ wWw N PP

N D NN NN P B P PP PP PR
a A W N P O © 0 N O O A WO N +— O

3113
PUBLIC

Page 267

DANI EL ElI CHNER - CROSS
I n the continued expenditure of
noney litigating the issue, which
woul d not be a prudent use of
i ndustry funds.

This is not a consideration
in M. Fung's case.

So, i.e., because M. Serpe
I s exercising his constitutional
right to file a challenge to the
constitutionality of the H SA Act,
and a jurisdictional challenge
regardi ng the seventh anendnent, if
there is a nonetary fine and
M. Serpe is entitled to a jury
trial to find all the facts.

And that's the ultimte issue
that the judge is going to rule on.

So, the judge is questioning
whet her or not H WU and HI SA are
mani pul ati ng the system such that
they are trying to noot the claim
for violation of his seventh
anendnent right to a jury trial as

to fact finding.
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THE ARBI TRATOR: Do you want
me to find that the fine is now
active?

MR BEILLY: | want you to
follow the | aw, whatever the lawis
i n connection with the arbitrator's
obl i gati ons under the HI SA
regul ati ons.

It is not for HW to
determ ne that a mandatory fine can
be wi t hdrawn from consi deration by
the arbitrator sinply by asking.

And especially when the ask
IS not based on any issue in the
case, it's based on sone direction .

So |l can't fault Ms. Farrell
fromtaking direction from whoever
it is at H SA that instructed her to
do this.

But it should not be used by
H SA or HHWJ as a neans of
circunventing M. Serpe's
constitutional rights.

So | would ask again that a
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copy of this e-mail be nade part of
the record, sinply for the purpose
of preserving the record.

And | woul d ask for
perm ssion to upload the Fung case
so that you as the arbitrator can
see that the brief is identical,
that the facts are identical.

The only difference is, as
Ms. Farrell has pointed out,

M. Fung didn't sue.

THE ARBI TRATOR  The Fung
case is a matter of public record,
right?

MR BUNTING Not vyet.

THE ARBI TRATOR: Not yet.

What about the principle that
| can only rule on things that are
put before ne?

So if they put sonething
before ne and they withdraw it, |
don't make the determ nation of
whet her that's lawful or not as an

arbitrator, | decide whether to
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grant the request for relief or not.
Ri ght ?

MR BEILLY: Well, |I'm not
sure exactly what you're
articul ati ng.

If you're articulating if
they don't want to ask for the fine,
does that nean you're not nandated
to award it under the rules?

THE ARBI TRATOR: \What can |
do as an arbitrator when a party
takes away a claimfor relief?

MR. BEILLY: You can say that
under the rules they don't have the
right to take away the claimfor
relief, because the design of HI SA
is basically a four party -- would
be great to use the word segnented
proceedi ng.

You' ve got the FTC, we have
got H SA, we have got H WJ, and then
we have the arbitrator, and
everybody has a distinctive role in

t he process.
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H WU, by contract with HI SA,
IS the prosecuting entity.

They are nmandated to foll ow
the rules and regul ations that were
approved by the FTC.

Your role, as | read it in
the regul ations, in the 7000 series,
Is to be independent of HI SA H W,
and even the Respondent is to --
you' re the check and bal ance on the
system to nake sure that the
regul ati ons get foll owed.

THE ARBI TRATOR  So you want
nme to potentially order a fine?

MR BEILLY: | want you to do
what the rules require of you. |
can't ask you to enter a fine.

THE ARBI TRATOR: All right.
| understand your argunent, | just
don't flow know I buy it, because |
think that the parties frame, in
traditional arbitration, that's what
this has been sonmewhat |ikened to,

even though it has this strange set
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of appell ate procedures gl onmed onto
it above it, | can only take up the
clains for relief that are in front
of ne.

And t hey can change over
time, and sonetines parties do that
I ntentionally, and sonetines they
end up wai ving things accidentally.

Here they have taken up the
I ssue intentionally of the fine, and
by doing that, | think they have
taken it away from nmy nandate.

| don't think -- | mean, |
don't think I can just throw it back
in for consideration because | think
t hey have given up on ne having
jurisdiction.

They are not seeking it for
what ever reason. |[It's not for ne to
determ ne that.

Howis it for ne to determne
that? It doesn't affect ny
I ndependence.

MR BEILLY: If HHW is doing

800-726-7007

Veritext Legal Solutions
305-376-8800



FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 07/30/2025 OSCAR NO. 613800 -PAGE Page 334 of 414 * PUBLIC *

© 00 N oo 0o b~ wWw N PP

N D NN NN P B P PP PP PR
a A W N P O © 0 N O O A WO N +— O

3119
PUBLIC
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It as a surreptitious neans of
denying M. Serpe's constitutional
right, then that's sonething for you
to consider the reason why, which is
why |'m asking you to nake a copy of
this correspondence a part of the
record.

THE ARBI TRATOR Well, we can
make it a part of the record. Their
objections will be noted on it.

It's alittle bit late to be
bringing this in at closing, at the
end of cl osing, because you would
have had notice of this --

MR BEILLY: | had no notice
of the Fung case or the Jung case,
what ever case that is.

THE ARBI TRATOR: But you did,
and you coul d have brought this in
earlier, right?

MR BEILLY: At what point in
t he proceedi ng, when we are dealing
with the issue of whether or not

M. Serpe is responsible for the

Page 273
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DANI EL ElI CHNER - CROSS
Cl enbuterol urine positive?

THE ARBI TRATOR: Well, you
have the order of the court,
sonmebody managed to put that up in
t he docunent set.

So | woul d have thought
sonetine in there if you were to
make this argunent --

W can put it in, it wll be
subject to objection. 1'Il have to
decide what | do with it.

Should | let it in or you are
going to object to it?

MR. BUNTI NG  Should | reply?
| can reply.

In ny reply cooments, and |
will start with this, but on the
| etter, if | understand your
direction, it will go in on the
record. Qur objection is noted.

On the Fung case, | would say
a coupl e of things.

| think it's inappropriate to

bring a different case into this
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DANI EL ElI CHNER - CROSS
case for a whole variety of reasons,
but nost fundanentally, | don't
understand the point of it.

Even if, and I'mgoing to
come to our comments on the fine
I ssue in a nonent, but even if ny
friend is asking you to inpose a
fine on his client, or they are
sayi ng you nmay have to, the Fung
case has no bearing on that.

That is a question that turns
on the rul es thensel ves.

So, the Fung case has not hi ng
to do with your nmandate here.

| know that M. Serpe has a
constitutional chall enge
out st andi ng, and he may well feel
that the Fung case is relevant to
ot her aspects of that issue, but it
certainly isn't relevant in this
arbitration.

And we woul d object to it
bei ng upl oaded or put in the record

at all for that reason
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THE ARBI TRATOR:  Ckay,
obj ection is noted.

MR, BUNTING  Ckay.

THE ARBI TRATOR Are you,
done, or do you have nore?

MR. BEILLY: | amjust going
to, | guess | will just upload this,
"1l upload the nenorandumin the
Fung case.

THE ARBI TRATOR:  Anyt hi ng
el se, no other argunent?

MR. BEILLY: No other
argunent .

THE ARBI TRATOR: Ckay. D d
you reserve tinme, kind of?

MR. BUNTING Yes, we did,
but 1'lIl be brief. | have just a
few comments, and | think you may
need to at sone point nake a
determ nation on the Fung case and
whet her it shoul d be upl oaded,
because we are opposing that.

So inreply, I will start

wth the fine issue. | think there

Page 276
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DANI EL ElI CHNER - CROSS
are three points, nost of which you
al ready have, Arbitrator Benz.

The first one, though, which
we haven't tal ked about, is whether
there is actually a |list between the
parties, whether there is anything
I n dispute on the fine.

It wasn't clear to ne if
M. Serpe is asking you to inpose a
fine on him

If he is not, and if HWJ is
not asking for a fine, then there is
no |list between the parties on that
| Ssue.

The second issue on the fine
| think is, as you' ve identified,
which is in arbitration, if the
agency is not asking for sonething,
do you as arbitrator have the
jurisdiction and authority to inpose
sonething that isn't asked for?

And | woul d note that al npost
since inception, including in the

Pool case, that all of us cane
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DANI EL ElI CHNER - CROSS
together on for the first tine as
the first case under this program
t he agency has not sought | egal
costs, even though they are mandat ed
or, at |east, per, pardon ny
expressi on, even though they are set
out in the rule.

And then, lastly, on the
fine, when you |ook at the rule,
you' Il see that the | anguage is a
fine of up to.

And so if we do engage in the
I nterpretive exercise --

THE ARBI TRATOR | nean, the
fine is discretionary. | think in
the Pool case we canme up with the
concept of the fine follows the
faul t.

MR. BUNTING You did. It's
the "up to" | anguage that triggered
that, and up to can al so nean zero.

THE ARBI TRATOR: Right.

MR. BUNTING So those are

our comments on the constitutional

800-726-7007

Veritext Legal Solutions
305-376-8800



FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 07/30/2025 OSCAR NO. 613800 -PAGE Page 340 of 414 * PUBLIC *

© 00 N oo 0o b~ wWw N PP

N D NN NN P B P P PP PP
a A W N P O © 0 N O O b WO N +— O

3125
PUBLIC

Page 279

DANI EL ElI CHNER - CROSS
sort of fine question.

By way of reply on the main
| ssues, a few quick comments.

The tagger or the test barn
contam nation scenario ny friend
made sonme subm ssions on that.

The evi dence there is beyond
specul ative, that is excluded.

Test barn contam nation on
t he evidence before you is excl uded
for the reasons | said, which is M.
Mttelstadt said, is it C enbuterol
could not be introduced at the test
barn and Dr. Col e acknow edged t hat
I f the procedures are followed, it
Is extrenely unlikely.

Evi dence on hair, | just want
to be clear, the two i ntentional
adm ni stration scenarios that we
posited are both -- neither of them
are ruled out by the hair analysis
in this case.

So, a single injection of

Cl enbuterol on the tail end of the
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Page 280

DANI EL El CHNER - CROSS
excretion curve, that wouldn't be
pi cked up in hair, as | understand
t he evi dence.

And a prol onged m crodosi ng
regi me, you heard Dr. Ei chner and
Dr. Cole both I think acknow edge
that we don't have studi es dealing
with the m crodosing | evels, and
therefore we don't know if it would
show up in hair.

M. Beilly referenced an
unbl em shed record of Trai ner Serpe
and anal ogi zed that to a bi ol ogi cal
passport.

That is, while we acknow edge
that's a 40 year record, that's not
a fair anal ogy.

Hl SA rul es have been in
effect for two years, and the
evi dence before you, not before
Trai ner Serpe, but about C enbuterol
generally, is that it was w dely
abused in the pre-H SA period.

And we also -- | just need to
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DANI EL ElI CHNER - CROSS
make this coment in response, is we
need to only | ook at sone of the
| ar gest doping scandals in the human
wor |l d, whether it's Lance Arnstrong
or others, to recognize that a
cl ean, clean record does not in and
of itself establish that there was
no dopi ng.

| am not meki ng that
subm ssion in any way, anal ogi zi ng
M. Armstrong to M. Serpe, to be
clear, but ny point is a clean
record does not in and of itself
establ i sh anyt hi ng.

The requested findings that
M. Beilly has asked for,
credibility findings, can be
difficult, you know that, in cases
of this nature, including for the
reasons |'ve already addressed.

But we need to be cautious in
maki ng credibility findings,
especially in cases like this, where

a source isn't established, and the
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DANI EL El CHNER - CROSS
out cone doesn't turn on a
credibility finding.

So, | would be cautious in
maki ng credibility findings about
M. Serpe, specifically insofar as
the request for a finding that no
one on M. Serpe's team adm nistered
Cl enbut erol .

| would say with respect that
you don't have the evidence to make
that finding in this case.

M. Beilly is right, horses
don't talk, and we don't know from
Fast Kimm e what she would have to
say about things.

But those in the enpl oy of
M. Serpe do talk, and they can
speak, and we didn't hear any
evi dence from anybody on his team

That includes the rider, who
we heard was in his enploy in the
sumrer of August 2024, who had this
I nhal er.

And about whom Trai ner Serpe
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DANI EL ElI CHNER - CROSS
has specul ated, it could have been
t hat individual that contam nated
t he horse.

And we don't have evidence
fromthem so | don't think we can
make that finding that's been
request ed.

And the third finding that
you are asked to nake is the
procedures were in place to prevent
this.

| also don't think we can go
there on the evidence, because we
have not been provided with all of
the records that woul d support that
requested finding.

Now, that said, you do not
need to nmake a finding that
M. Serpe intentionally adm nistered
Cl enbuterol .

That's not the exercise in
t he case before you, when source
hasn't been identifi ed.

And lastly, just to end on
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DANI EL ElI CHNER - CROSS
this point, M. Beilly said then
throw t he book at him because we
can't establish source.

And | just want to refrane
that, because it is not how this
regi me works.

The rules are set up so that
we bal ance -- the rules are designed
to bal ance fairness and deterrence.

And as part of that
structure, for better or worse,

Wi t hout source, the resulting
consequence is a two year sanction.

To use M. Beilly's anal ogy
or metaphor, we don't get to open
the book to assess degree of fault.

And we don't get to open that
book because we don't know the
source, and w thout source, the
outcone is entirely clear.

Those are our subm ssi ons.

THE ARBI TRATOR: Ckay, thank
you.

Anyt hi ng el se?
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DANI EL ElI CHNER - CROSS

MR. BEILLY: Nothing further.

THE ARBI TRATOR: Ckay. And
so, M. Serpe, it's your option
whet her you would |i ke to say
anything as final words or finally
close this out, or you also, you
don't have to do it either, so.

MR. SERPE: Thanks,
ever ybody.

THE ARBI TRATOR: So, | need
to ask the lawers a few questions
before we go off the record.

Did you want to say
sonet hi ng?

MR, BEILLY: No, no, no. He
t hought we were | eaving.

MR. SERPE: | thought we were
done, because | don't want to stay
here anot her seven hours.

THE ARBI TRATOR  No, it wll
be done soon, don't worry.

So | need to ask, first of
all, actually primarily on the side

of the Cainmant, do you feel that
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DANI EL El CHNER - CROSS
you were given a full and fair
opportunity to present your case?

MR. BUNTI NG W do.

THE ARBI TRATOR: And on the
si de of the Respondent, do you fee
t he same?

MR, BEILLY: Yes.

THE ARBI TRATOR:  Thank you.
Al right. Wwell, then, we are
adj our ned.

| don't know who to tel
about the recording. W are done,
but that wll show up in -- who
asked for the recordi ng?

MR. BUNTING | did. | have
made a --

THE ARBI TRATOR: | probably
shoul d get it, too.

MR. BEILLY: We will be happy
to get you a copy of it.

THE ARBI TRATOR: [I'Il talk to
t he JAMS peopl e.

What else logistically do we

need to worry about ?
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W are off the record now,
Steve. Sorry.

W are adj our ned.

(Time noted 4:25 p.m)
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DANI EL ElI CHNER - CRCSS

CERTI FI CATE

I, STEPHEN J. MOORE, a Shorthand
Reporter and Notary Public of the State of
New Yor k, do hereby certify:

That the Proceedi ngs as
her ei nbefore set forth, is a true and
accurate record of the testinony given by

such w t ness.

| further certify that I am
not related to any of the parties to this
action by blood or marriage; and that | am
Iin no way interested in the outcone of

this matter.

STEPHEN J. MOORE, RPR, CRR
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