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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES
FTC DOCKET NO. D-9441

ADMINISTRATIVE LAW JUDGE: JAY L. HIMES

IN THE MATTER OF:

PHILIP SERPE APPELLANT

THE AUTHORITY’S PROPOSED FINDINGS OF FACT, CONCLUSIONS OF LAW,
ORDER, AND SUPPORTING LEGAL BRIEF

Comes now the Horseracing Integrity and Safety Authority, Inc. (“HISA” or the
“Authority”) pursuant to the briefing schedule of the Administrative Law Judge dated July 28,
2025, and submits the following Proposed Findings of Fact, Proposed Conclusions of Law, Order,

and Supporting Legal Brief.
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CERTIFICATE OF SERVICE

Pursuant to Federal Trade Commission Rules of Practice 4.2(c) and 4.4(b), a copy of this
Authority’s Proposed Findings of Fact, Conclusions of Law, Order and Supporting Legal Brief is

being served on August 11, 2025, via Administrative E-File System and by emailing a copy to:

Hon. Jay L. Himes Bradford J. Beilly
Administrative Law Judge Bradford J. Beilly P.A.

Office of Administrative Law Judges 1144 S.E. 3rd Avenue

Federal Trade Commission Fort Lauderdale, FL 33316

600 Pennsylvania Ave. NW via email to brad@beillylaw.com
Washington, DC 20580

via e-mail to Oalj@ftc.gov Attorney for Appellant

And electronicfilings@ftc.gov

With a hard copy to:

Hon. Jay L. Himes

Administrative Law Judge

Office of Administrative Law Judges
Federal Trade Commission

1 Bowling Green

Room 318

New York, NY 10004

s/Bryan Beauman
Enforcement Counsel
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mailto:brad@beillylaw.com
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PROPOSED FINDINGS OF FACT

1. Appellant was the Trainer of Fast Kimmie, a Covered Horse under the Anti-Doping
and Medication Control Program Rules (“Rules”), on August 10, 2024

2. Appellant is a Covered Person and Responsible Person under the Rules.?

3. On August 10, 2024, Fast Kimmie competed in Race 4 at Saratoga Racetrack in
Saratoga Springs, New York, finishing first (“Saratoga”).’

4. Post-Race blood and urine Samples were collected from Fast Kimmie, bearing

Sample code #B100981554 and #U100981554, respectively.*

5. On August 27, 2024, the Kenneth L. Maddy Equine Analytical Chemistry
Laboratory in Davis, California (“UC Davis Lab”) reported an Adverse Analytical Finding
(“AAF”) for Clenbuterol in Fast Kimmie’s Post-Race urine Sample #U100981554. The estimated
concentration of Clenbuterol was 27 pg/mL. The blood Sample #B100981554 screened negative
for Clenbuterol.’

6. Clenbuterol i1s a Banned Substance, except when properly prescribed by a
veterinarian and the Covered Horse is placed on the Veterinarian’s List after administration in
accordance with Rule 4114(b).°

7. Fast Kimmie was not prescribed Clenbuterol pursuant to Rule 4114(b).”

! Uncontested Stipulation of Fact, dated June 2, 2025 (the “Uncontested Stipulation of Fact),
Appeal Book of HISA (“AB1”) Tab 32, 2459. References to “Rules” refer to the ADMC
Program found starting at 88 Fed. Reg. Vol. No. 17, 5084.

2 Definitions, 88 Fed. Reg. Vol. No. 17, 5086; Rule 3030(a); Final Decision para 5.1, AB1 Tab
42,27717.

3 Uncontested Stipulation of Fact, AB1 Tab 32, 2459.

4 Uncontested Stipulation of Fact, AB1 Tab 32, 2459.

3 Uncontested Stipulation of Fact, AB1 Tab 32, 2459.

6 Uncontested Stipulation of Fact, AB1 Tab 32, 2459-2460.

7 Uncontested Stipulation of Fact, AB1 Tab 32, 2460.

3
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8. On October 8, 2024, the Ohio Department of Agriculture Analytical Toxicology
Laboratory (the “Ohio Lab”) confirmed the Presence of Clenbuterol in the B urine Sample
#U100981554.%

0. On October 10, 2024, Appellant was charged with a violation of Rule 3212, for the
Presence of Clenbuterol in Fast Kimmie’s Post-Race urine Sample #U100981554 (the “ADRYV™).

10. Appellant was Provisionally Suspended on October 10, 2024.°

11. As a result of a decision by HISA’s Board of Directors, the Horseracing Integrity
& Welfare Unit (“HIWU”) lifted Appellant’s Provisional Suspension, effective November 4,
2024.1°

12. DNA testing confirmed that the A blood Sample #B100981554 and A urine Sample
#U100981554 came from Fast Kimmie.!!

13. The Arbitration was held on June 5, 2025.!2

14. Appellant asserted that the AAF was a result of contamination but admitted he
could not identify any source of the Clenbuterol.'?

15.  Both parties’ experts testified as to various potential sources of the Clenbuterol,
including intentional administration.'*

16. On June 23, 2025, Arbitrator Jeffrey Benz (the “Arbitrator”), issued a decision, as

corrected on July 9, 2025 (the “Final Decision™), finding that Appellant: (a) violated Rule 3212;°

8 Uncontested Stipulation of Fact, AB1 Tab 32, 2460.

? Uncontested Stipulation of Fact, AB1 Tab 32, 2460.

19 Uncontested Stipulation of Fact, AB1 Tab 32, 2460.

' Uncontested Stipulation of Fact, AB1 Tab 32, 2461.

12 Final Decision, AB1 Tab 42, 2770.

13 Witness Statement of Philip Serpe, dated May 16, 2025, para 16, AB1 Tab 24, 1238.

14 Arbitration Transcript (“June 5 Tr.”), dated June 5, 2025, Second Appeal Book of HISA
(“AB2”), Tab 45, 3012-3015 (Cole); 3065-3069 (Eichner).

15 Final Decision para 6.1, AB1 Tab 42, 2784-2785.

4
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(b) had not established the source of the Clenbuterol, and (c¢) could not establish No
Fault/Negligence or No Significant Fault/Negligence. '

17. The Final Decision imposed civil sanctions of (collectively, the “Consequences”):
(a) Disqualification of the results that Fast Kimmie obtained in Race 4 at Saratoga Racetrack in
Saratoga Springs, New York, on August 10, 2024; (b) a period of Ineligibility of two (2) years for

Appellant, with a 25-day credit for time served; and (b) Public Disclosure in accordance with the

Rules.!”
PROPOSED CONCLUSIONS OF LAW
1. The Arbitrator properly considered, applied, and followed all applicable Rules.
2. Appellant violated Rule 3212, under which the presence of a Banned Substance in

a Covered Horse is a strict liability offense for which the “intent, Fault, negligence, or knowing
Use” on the part of Appellant is not required to establish a violation.

3. The Arbitrator appropriately considered the evidence adduced, the applicable legal
principles, and the universe of relevant factors in determining that Appellant could not demonstrate
the source of the Clenbuterol detected in Fast Kimmie’s Sample.

4. The Consequences imposed by the Arbitrator are not arbitrary, capricious, an abuse
of discretion, or otherwise not in accordance with law. They are supported by, and rationally
connected to, the evidence.

5. 15 U.S.C. § 3058 does not permit Appellant to challenge the absence of a sanction

from the Final Decision.

' Final Decision paras 5.19-5.25 and 5.29, AB1 Tab 42, 2783.
17 Final Decision para 6.1, AB1 Tab 42, 2784-2785.

5
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6. Appellant waived review of the argument that the Rules require HIWU to seek, or
the Arbitrator to impose, a fine by failing to properly present that contention to the Arbitrator.

Appellant has not shown good cause for his failure to properly present that contention to the

Arbitrator.

7. The Arbitrator did not act unreasonably in declining to impose a fine that no party
had requested.

8. The Rules did not require HIWU to seek, or the Arbitrator to impose, a fine on

Appellant for a violation of Rule 3212. Appellant’s appeal is rejected, and the sanctions in the

Final Decision are affirmed.
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PROPOSED ORDER

Based on the foregoing findings of fact and conclusions of law, incorporated herein, the
undersigned Administrative Law Judge (“ALJ”) ORDERS AND ADJUDGES that the Final

Decision is AFFIRMED, and the civil sanctions imposed in the Final Decision are UPHELD.
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SUPPORTING LEGAL BRIEF

Introduction

The Final Decision finds that Appellant violated Rule 3212 of the ADMC Program, under
which he is “strictly liable for any Banned Substance or its Metabolites or Markers found to be
present in a Sample collected from his or her Covered Horse(s).” Based upon the record, including
an admission by Appellant’s own expert, it is clear that Appellant is liable under that Rule for the
Presence of the Banned Substance Clenbuterol in his Covered Horse Fast Kimmie’s urine Sample.
There are now no disputes of material fact: Appellant does not challenge the Arbitrator’s
determination that he violated Rule 3212; and neither Appellant nor the Authority seeks to contest
or supplement the record below.

This review concerns only Appellant’s claim that the Consequences in the Final Decision
were “arbitrary, capricious, an abuse of discretion, prejudicial, the result of a conflict of interest,
or otherwise not in accordance with law[.]” But Appellant does not contest that the three
Consequences actually imposed—Disqualification of the relevant race results, a period of
Ineligibility, and Public Disclosure—are backed by substantial evidence and reasonable under the
Rules and the record. Instead, Appellant complains only that HIWU did not seek, and the
Arbitrator did not impose, an additional sanction (i.e., a monetary fine).

That contention should be rejected. The Horseracing Integrity and Safety Act of 2020 (the
“Act”) does not permit Appellant to challenge the absence of a particular penalty before an ALJ.
Even if it did, Appellant waived ALJ review of his contention that a fine was mandatory because
he failed to properly present that argument to the Arbitrator—despite receiving notice that HIWU
was not seeking a weeks before submitting his brief and participating in the arbitration hearing. In
any event, neither the Act nor the Rules (setting only a maximum limit) required a fine, and the

Arbitrator did not act unreasonably in declining to impose one.

8
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The Final Decision, including the Consequences imposed therein, should be affirmed.

L Procedural History

Appellant is the Trainer of the Covered Horse Fast Kimmie under HISA’s ADMC
Program.'® On August 10, 2024, Fast Kimmie competed at Saratoga Racetrack.!® Following the
race, Sample Collection Personnel collected blood and urine Samples from the horse, designated
as #B100981554 and #U100981554, respectively.’’ Analytical analysis of these Samples was
conducted by the UC Davis Lab, which reported an AAF on August 27, 2024 for Clenbuterol in
Fast Kimmie’s Post-Race urine Sample.?!

Clenbuterol is a Banned Substance if it is not prescribed by a veterinarian and the Covered
Horse is not placed on the Veterinarian’s List after administration pursuant to Rule 4114(b).?> On
September 4, 2024, Appellant was notified of the AAF (the “Notice Letter”).?

Appellant does not assert that Fast Kimmie was prescribed Clenbuterol. To the contrary,
Appellant claims that “he did not administer any Clenbuterol to Fast Kimmie” and that “he had no
idea how or why Fast Kimmie could have tested positive for Clenbuterol.”** It is undisputed that
Rule 4114(b)’s exception does not apply and the Clenbuterol found in Fast Kimmie’s urine Sample

1s a Banned Substance.

18 Proposed Findings of Fact (“PFF”) 1; Uncontested Stipulation of Fact, AB1 Tab 32, 2459.

19 PFF 3; Uncontested Stipulation of Fact, AB1 Tab 32, 2459.

20 PFF 4; Uncontested Stipulation of Fact, AB1 Tab 32, 2459.

2L PFF 5; Uncontested Stipulation of Fact, AB1 Tab 32, 2459. See also Exhibit A to Uncontested
Stipulation of Fact, AB1 Tab 32, 25009.

22 PFF 6; Uncontested Stipulation of Fact, AB1 Tab 32, 2459.

23 Uncontested Stipulation of Fact, AB1 Tab 32, 2460. See also Exhibit B to Uncontested
Stipulation of Fact, AB1 Tab 32, 2511-2512.

24 PFF 7; Appellant’s Amended/Corrected Pre-Hearing Brief, dated May 17, 2025, AB1 Tab 26,
1276 and 1283.
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After receiving the Notice Letter, Appellant requested analysis of the Post-Race urine B
Sample, segmented hair analysis, and DNA testing.”®> As a result, the Post-Race urine B Sample
was sent to the Ohio Lab for analysis. On October 8, 2024, the Ohio Lab confirmed the presence
of Clenbuterol in the Sample.?®

On October 10, 2024, HIWU issued a Charge Letter to Appellant notifying him that
HIWU was charging him with a violation of Rule 3212. A Provisional Suspension was imposed
on Appellant effective October 10, 2024.%

On October 17, 2024, Appellant commenced an action in the United States District Court
for the Southern District of Florida against the Federal Trade Commission and HISA (the “Federal
Court Action”).® In the Federal Court Action, Appellant seeks, among other things, a declaration
that HISA and the Rules are unconstitutional, a declaration that HISA’s enforcement action against
him is unconstitutional, and a preliminary and permanent injunction prohibiting the FTC and HISA
from taking any enforcement action against him.?

On October 23, 2024, Appellant filed a motion for preliminary injunction in the Federal
Court Action, seeking to enjoin HISA and the FTC from taking any enforcement action against

Appellant and to dissolve and vacate the Provisional Suspension.*°

2 PFF 8; Uncontested Stipulation of Fact, AB1 Tab 32, 2460.

26 PEF 8; Uncontested Stipulation of Fact, AB1 Tab 32, 2460. See also Exhibit C to Uncontested
Stipulation of Fact, AB1 Tab 32, 2587.

27 PFF 9 and 10; Uncontested Stipulation of Fact, AB1 Tab 32, 2460. See also Exhibit D to
Uncontested Stipulation of Fact, AB1 Tab 32, 2589-2592.

28 Appellant’s Complaint Philip Serpe v. Federal Trade Commission, dated October 17, 2024,
ABI Tab 6, 0132.

2 Appellant’s Complaint Philip Serpe v. Federal Trade Commission, dated October 17, 2024,
ABI Tab 6, 0161-0162.

3% Appellant’s Motion for Preliminary Injunction, dated October 23, 2024, AB1 Tab 7, 0239.

10
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On November 4, 2024, HIWU lifted Appellant’s Provisional Suspension as a result of a
decision by HISA’s Board of Directors. Appellant was provisionally suspended for a total of 25
days.’!

On December 11, 2024, HIWU collected Out-of-Competition blood and hair Samples
from Fast Kimmie.>> The UC Davis Lab conducted segmental analysis on six inches of the hair
Sample, and each inch of the six inches of the Sample tested negative for Clenbuterol. The blood
Sample also tested negative for Clenbuterol.>?

On December 16, 2024, HIWU initiated a binding arbitration against Appellant pursuant
to Rule 7060(a).>*

On January 21, 2025, the portions of Fast Kimmie’s blood and urine Samples collected
on August 10, 2024, and his hair Sample collected on December 11, 2024, were sent for DNA
comparison to the blood, urine, and hair with the DNA profile on file with the Jockey Club for
Fast Kimmie. On February 7, 2025, it was reported to HIWU that all of the Samples were a match
with Fast Kimmie’s DNA profile.*> Accordingly, those Samples belong to Fast Kimmie.

On March 24, 2025, the Arbitrator set the hearing in this matter for June 5 and 6, 2025.3

The Arbitrator also denied Appellant’s motion to stay the arbitration pending the Federal Court

Action.

31 PFF 11; Uncontested Stipulation of Fact, AB1 Tab 32, 2460. See also Exhibit E to
Uncontested Stipulation of Fact, AB1 Tab 32, 2651.

32 Uncontested Stipulation of Fact, AB1 Tab 32, 2460. See also Exhibit F to Uncontested
Stipulation of Fact, AB1 Tab 32, 2653.

33 Uncontested Stipulation of Fact, AB1 Tab 32, 2461.

34 Uncontested Stipulation of Fact, AB1 Tab 32, 2461. See also HIWU’s Initiating Letter to
JAMS, dated December 16, 2024, AB1 Tab 1, 0006.

35 PFF 12; Uncontested Stipulation of Fact, AB1 Tab 32, 2461. See also Exhibit G to
Uncontested Stipulation of Fact, AB1 Tab 32, 2656-2657.

36 The hearing took place, in its entirety, on June 5, 2025. Uncontested Stipulation of Fact, AB1
Tab 32, 2461. See also Procedural Order No. 2, dated March 24, 2025, AB1 Tab 18, 1196-1200.

11
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On April 23,2025, HIWU notified Appellant that it was not seeking that a fine be imposed
on him pursuant to Rule 3223.%7

On May 17, 2025, Appellant filed a (corrected) pre-hearing brief.® Appellant mentioned
a fine in only two places, arguing that his “ineligibility period and fines for the alleged violation
should be capped or eliminated” or “greatly reduced.”>’

On May 28, 2025, Appellant’s motion for a preliminary injunction in the Federal Court
Action was denied.*

The Arbitration hearing was held June 5, 2025.*! Both parties’ experts testified as to
various potential sources of the Clenbuterol detected in Fast Kimmie’s urine Sample beyond
contamination, including various scenarios of intentional administration.*?

On July 9, 2025, the Arbitrator issued the (corrected) Final Decision, which found
Appellant liable for the ADRV under Rule 3212 and imposed the Consequences upon Appellant.*?
HIWU served a Notice of Final Civil Sanctions on Appellant on July 14, 2025.4

On July 15, 2025, Appellant submitted a Notice of Appeal and Application for Review
seeking de novo review of the Final Decision, and HISA filed its Response on July 25, 2025.

Neither party sought to contest or supplement the record.*

37HIWU’s Correspondence to Appellant regarding sanction sought, dated April 23, 2025, AB1
Tab 21, 1207.

38 Appellant’s Amended/Corrected Pre-Hearing Brief, dated May 17, 2025 (“Appellant’s
Brief”), AB1 Tab 26, 1272.

3 Appellant’s Brief, AB1 Tab 26, 1277 and 1289.

40 The motion was denied with prejudice as against HISA but without prejudice as against the
FTC. Appellant’s Notice of Filing District Court’s Order Denying Motion for Preliminary
Injunction, dated May 28, 2025, AB1 Tab 31, 2456.

* PFF 13; Final Decision, AB1 Tab 42, 2770.

42 PFF 15; June 5 Tr., AB2, Tab 45, 3012-3015 (Cole); 3065-3069 (Eichner).

3 PFF 16 and 17; Final Decision, AB1 Tab 42, 2784-2785.

4 Exhibit B to the Notice of Appeal and Application for Review.

4 The Authority’s Response to Appellant’s Application for Review.

12
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On July 28, 2025, the ALJ issued an Order on Notice of Appeal and Application for
Review. The Order stated that the parties could file by August 4, 2025, a notice stating their wish
to present expert testimony regarding the exercise of prosecutorial authority that may be probative
of the matters raised in this proceeding. Pursuant to that Order, the parties conferred, and each

declined to present such testimony.

IL. The ADMC Program and Applicable ADMC Program Rules

The Authority is recognized in the Act*

as a private nonprofit organization charged with
implementing a national, uniform set of integrity and safety rules that are to be applied to Covered
Thoroughbred racing participants and racetrack facilities in the United States, subject to FTC
oversight.*” It is not disputed that Appellant is both a Covered Person and a Responsible Person,
or that Fast Kimmie is a Covered Horse under the ADMC Program.

The Final Decision below concerned an ADRYV for the Presence of a Banned Substance in
breach of Rule 3212, a strict liability offense for which the “intent, Fault, negligence, or knowing
Use on the part of the Responsible Person” is not required to establish a violation.

Under Rule 3223(b), the sanctions permitted for a violation of Rule 3212 include a period
of Ineligibility of “2 years,” a fine of “up fo $25,000 or 25% of the total purse, (whichever is
greater),” and payment of “some or all” of the adjudication costs and the Agency’s legal costs.
Other Rules provide for additional sanctions, including Disqualification of the race results and
Public Disclosure.

Where an ADRYV is established, a Covered Person is entitled to the potential mitigation of

sanctions on the basis of No Fault or Negligence (Rule 3224), or No Significant Fault or

415 U.S.C. 3051-3060.
47 Rule 3010(a).

13
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Negligence (Rule 3225), where the Covered Person is able to establish on a balance of probabilities
the source of the Banned Substance.

In order to prove source when contamination is alleged (as it was here), a Covered Person
has “a stringent requirement to offer persuasive evidence of how such contamination occurred.”*®
The fact that contamination is “possible” does not mean that it is likely, or even probable, and a
mere possibility falls well short of a Covered Person’s evidentiary burden to adduce specific and
“competent evidence” that is sufficient to persuade the Tribunal that the explanation advanced is

more likely than not to be correct; “mere speculation” is not sufficient.*

JIIR The Final Decision

The Arbitrator found that Appellant committed a Presence-based violation under Rule
3212(a). In particular, the Arbitrator held that HIWU established an ADRV under Rule 3212(b)(2)
as the B Sample urine analysis confirmed the Presence of Clenbuterol in Fast Kimmie’s A Sample,
and the requirements of Rule 4114(b) were not met.>® The Arbitrator noted that Appellant did not
dispute that the A and B Samples belonged to Fast Kimmie. The Arbitrator further noted that
Appellant did not challenge the Presence ADRV under Rules 3122(c) or (d) based on departures
from Laboratory Standards or Testing Standards.”!

The Arbitrator considered and rejected Appellant’s claim that the negative hair results
“directly conflict” with the urine AAF such that the hair results “call into question the accuracy of

the initial urine testing.”>> The Arbitrator concluded that the ADMC Program is a single-matrix

W HIWU v Wong, JAMS 1501000584 (January 2023, Arbitrator Holtz), paras 7.17-7.18 and 7.33,
aff’d on other grounds In the Matter of Jonathan Wong, Docket No. 9426, Apr. 22, 2024. See
also WADA v. CPA & Karim Gharbi, CAS 2017/A/4962, at para 53.

¥ HIWU v Pineda, JAMS 1501000613 (March 2024, Arbitrator Holtz), para 8.17.

59 PFF 16; Final Decision paras 5.2-5.3, AB1 Tab 42, 2777-2778.

I PFF 16; Final Decision para 5.4, AB1 Tab 42, 2778.

52 PFF 16; Final Decision para 5.5, AB1 Tab 42, 2778.

14
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program whereby a single split urine sample is sufficient to establish an AAF, and “no
supplemental testing in another matrix — hair, blood, or otherwise — is required” to establish a
Presence ADRYV under Rule 3212(b)(2).>

In any event, the Arbitrator found, based on the expert evidence before him, that the results
of hair sample analysis cannot be used to override a positive finding in urine. The Arbitrator cited
HIWU expert Dr. Daniel Eichner, who opined that there are various limitations with hair sample
analysis in horses “such that the scientific consensus is that a negative hair result for a particular
substance cannot be used to rule out that the substance was ever taken, nor can it invalidate or shed
doubt on a positive urine or blood sample results.”>* Simply put, “a negative hair result
accompanying a positive urinary finding cannot be used to explain away the urinary result.”>

Notably, Appellant’s own expert, Dr. Cynthia Cole, confirmed that “a single dose of
Clenbuterol could have been administered several days before the urine sample was collected and
the dose was not large enough to be detected in the hair.”>¢

The Arbitrator also accepted Dr. Eichner’s evidence that “taking into account Fast
Kimmie’s series of Post-Race and Out-of-Competition testing results between June to December
11, 2024, the results of the urine sample collected from Fast Kimmie on August 10, 2024, is
consistent with any one of several plausible exposure scenarios that could reflect intentional use.”’

The Arbitrator next canvassed Appellant’s theories as to the source of the Clenbuterol. As

the Arbitrator explained: “Mr. Serpe’s defense hangs entirely on the bald assertion that inadvertent

53 PFF 16; Final Decision para 5.6, AB1 Tab 42, 2778.

54 PFF 16; Final Decision para 5.7, AB1 Tab 42, 2778.

53 PFF 16; Final Decision para 5.7, AB1 Tab 42, 2779.

56 PFF 16; Final Decision para 5.8, AB1 Tab 42, 2779; Witness Statement of Dr. Cynthia Cole,
dated May 16, 2025 (“Cole Statement”) para 28, Appellant’s Witness Statements, dated May
16,2025, AB1 Tab 24, 1245.

57 PFF 16; Final Decision paras 5.10-5.13, AB1 Tab 42, 2779.

15
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exposure to Clenbuterol may have resulted from cross-contamination.”® The Arbitrator rejected
Appellant’s “source” argument as his speculation that Fast Kimmie may have been exposed to
Clenbuterol by an “unidentifiable third party or the inadvertent contamination of the urine sample
in the testing barn ... falls well short of establishing on a balance of probabilities the source of
Clenbuterol.”* Dr. Eichner opined, and it was accepted by the Arbitrator, that “the positive result
on August 10, 2024, and surrounding negative results are consistent with multiple potential
exposure scenarios.”®

The Arbitrator found that Appellant failed to meet his burden of establishing the source of
contamination,®! and imposed the Consequences described above.®? But the Arbitrator made clear

that “no one should read [Jhis decision as determining that Mr. Serpe is a cheater.”®

IV.  The Standard of Review
Pursuant to 15 U.S.C. § 3058(b)(1), whether Appellant committed a Presence-based
violation under Rule 3212 is a determination made de novo by the ALJ. Pursuant to 15 U.S.C. §
3058(b)(3), a HISA civil sanction is subject to de novo review by an ALJ. However, the review is
limited to a determination of whether “the final civil sanction of the Authority was arbitrary,

capricious, an abuse of discretion, or otherwise not in accordance with law.”%

58 PFF 16; Final Decision para 5.16, AB1 Tab 42, 2780.

59 PFF 16; Final Decision para 5.16, AB1 Tab 42, 2780. See also Rules 3224 and 3225.

60 PFF 16; Final Decision para 5.19, AB1 Tab 42, 2780-2781.

6! PFF 16; Final Decision para 5.29, AB1 Tab 42, 2783.

62 PFF 16; Final Decision para 6.1, AB1 Tab 42, 2784-2785.

63 PFF 16; Final Decision para 5.26, AB1 Tab 42, 2784; see In Re Jeffrey Poole, Docket No.
9417, November 13, 2023, 11 (observing that reduction in fine for “lack of wrongful intent” is
fair and reasonable).

6415 U.S.C. § 3058(b)(2)(A)(iii).
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A sanction will not be arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law where the sanction is rationally connected to the facts®® and the record does
not otherwise reveal a clear error of judgment.®® Whether the sanctions are in accordance with the
law is determined with reference to the substantive law of the Act and the implementing
regulations.®’

After conducting the review, the ALJ “(i1) may affirm, reverse, modify, set aside, or remand
for further proceedings, in whole or in part, the final civil sanction of the Authority; and (ii1) may
make any finding or conclusion that, in the judgment of the administrative law judge, is proper
and based on the record.”®

This standard of review has been confirmed in recent FTC appeals from HISA civil

sanctions, In Re Jeffrey Poole,” In Re Luis Jorge Perez,” and In the Matter of Dr. Scott Shell.”!

V. No Entitlement to Elimination or Mitigation of The Consequences Imposed

Appellant does not assert any basis to appeal the specific Consequences that were imposed
against him. Of note, Appellant does not dispute that he committed a Presence-based violation
under Rule 3212. Nor does he contest that the imposed Disqualification of Fast Kimmie’s relevant
race results, period of Ineligibility, and Public Disclosure are supported by the record and Rules.
And he does not assert that the Arbitrator erred in determining that Appellant had failed to establish

the source of the Clenbuterol detected in Fast Kimmie’s Sample to reduce those Consequences.”

8 Motor Vehicle Mfrs. Ass'n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29 (1983); Citizens to
Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402 (1971).

% Nat’l Wildlife Fed'n v. Nat’l Marine Fisheries Serv., 422 F.3d 782, 798 (9th Cir. 2005).

57 In the Matter of Dr. Scott Shell, Docket No. 9439, March 6, 2025, 14.

6815 U.S.C. § 3058(b)(3)(A)(ii), (iii).

% Docket No. 9417, November 13, 2023, 4-5.

70 Docket No. 9420, February 7, 2024, 3-5.

"I Docket No. 9439, March 6, 2025, 12-14.

72 Final Decision para 5.14, AB1 Tab 42, 2779-2780.
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However, because Appellant requests that the ALJ set aside the sanctions in their entirety,
this Brief explains why the Consequences the Arbitrator imposed on Appellant were not arbitrary,
capricious, an abuse of discretion, or otherwise not in accordance with law.

As to the underlying violation, there is no basis in fact or law to overturn the Arbitrator’s
determination that Appellant did not discharge his burden to establish source. Dr. Eichner and Dr.
Cole agreed that multiple exposure scenarios could explain Fast Kimmie’s testing results and the
evidence does not establish which scenario resulted in the AAF or define the source of the
Clenbuterol in Fast Kimmie’s Sample.” In the face of this evidence, Appellant failed to provide
reliable and tangible evidence of contamination. The evidence proffered by Appellant fell well
short of proving source.

Though the burden of establishing source rests entirely with Appellant, during the
Arbitration, HIWU put forward affirmative evidence refuting Appellant’s contamination theory.
In this regard, the only Covered Horses in HISA’s records that had been administered Clenbuterol
in the month and a half preceding August 10, 2024, were located in California, Delaware, lowa,
Utah, and Arizona. No Covered Horses that were stabled or raced at Saratoga were reported as
having been given Clenbuterol by a veterinarian over that period of time.”* There are no records
of another Covered Horse at Saratoga having had an AAF for Clenbuterol in the six months leading

up to August 10, 2024.

3 PFF 15 and 16; Final Decision para 5.8, AB1 Tab 42, 2779.
4 PFF 14; Witness Statement of Melissa Stormer (“Stormer Statement”), para 8 and Exhibits
A-E, HIWU’s Book of Evidence and Exhibits, dated May 30, 2025, AB1, Tab 28, 1527-1530.
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HIWU also put forward affirmative evidence supporting the conclusion that Clenbuterol
could not have been introduced to Fast Kimmie’s urine Sample at collection because HIWU’s
standards and protocols were followed in this case.”

Put simply, the Arbitrator was correct that Appellant did not meet his stringent requirement
“to offer persuasive evidence of how such contamination occurred.”’® As a result, Appellant is not
entitled to elimination or mitigation of the Consequences that were imposed under the ADMC
Program. The Consequences the Arbitrator imposed were reasonable, rationally connected to the

evidence, and authorized by Rules 3221, 3223, and 3231.

VI. The Act And The Rules Foreclose Appellant’s Challenge To The Absence Of A
Fine

Although Appellant does not dispute his liability under Rule 3212 or challenge any of the
sanctions actually imposed, he nevertheless submits that “the Consequences were arbitrary,
capricious, an abuse of discretion, prejudicial, the result of a conflict of interest, or otherwise not
in accordance with law because the HISA Rules required the Arbitrator to [also] impose a
mandatory minimum fine against Appellant.””” Appellant’s position should be rejected for
multiple reasons.

a. 15 U.S.C. § 3058 does not permit a Covered Person to challenge the absence of a
sanction.” The FTC’s “[r]eview of final decisions of the Authority” is triggered only “[i]f the

Authority imposes a final civil sanction for a violation committed by a covered person[.]””

> PFF 14; Witness Statement of Kate Mittelstadt (“Mittelstadt Statement”), paras 4-9 and
Exhibits A-C, HIWU’s Book of Evidence and Exhibits, dated May 30, 2025, AB1, Tab 28,
1515-1523.

" WADA v. CPA & Karim Gharbi, CAS 2017/A/4962, para 53.

" Notice of Appeal and Application for Review.

8 See Graden v. Conexant Sys. Inc., 496 F.3d 291, 294 (3d Cir. 2007) (“Statutory standing is
simply statutory interpretation|[.]”).

915 U.S.C. § 3058(a), (b)(2)(A)(iii)
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Consistent with that condition, “[r]eview by administrative law judge” is contemplated “‘/w/ith
respect to [that] final civil sanction imposed by the Authority.”®® In other words, Congress made
clear that only that “civil sanction shall be subject to de novo review by an administrative law
judge,” and that the ALJ determines whether that “final civil sanction of the Authority was
arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law.”8! A
Covered Person’s interest in challenging a sanction that could have been imposed against him, but
was not imposed against him, plainly does not “fall within the zone of interests protected” by this
statutory review provision.’?

Congress reinforced that intent by specifying that the administrative proceedings may be
requested only “by the Commission or a person aggrieved by the civil sanction” imposed.®
Appellant’s Application For Review turns that provision on its head, seeking to challenge the
nonexistence of a sanction he does not face. The Arbitrator’s decision not to impose a fine only
benefitted Appellant. He intimates that he is somehow harmed because the absence of the fine
deprives him of a possible constitutional argument.®* But Congress’s intent for section 3058 to
limit Covered Persons to seeking review of sanctions that directly injure them aligns with the

299

statutory presumption “generally bar[ring] suits for alleged harm that is ‘too remote’” from the

alleged misconduct.®

8015 U.S.C. § 3058(b) (emphases added).

8115 U.S.C. § 3058(b).

82 Lexmark Int’l, Inc. v. Static Control Components, Inc., 572 U.S. 118, 129 (2014).

8315 U.S.C. § 3058(b) (emphasis added).

8 Notice of Appeal and Application for Review, 3.

8 Lexmark Int’l, Inc., 572 U.S. 118 at 133. The requirement of a direct, concrete, redressable
injury also aligns with fundamental constitutional requirements in the Article III review context.
See, e.g., Komjathy v. Nat'l Transp. Safety Bd., 832 F.2d 1294, 1296 (D.C. Cir. 1987) (“While
Komjathy has standing to challenge the FAA's authority to suspend airman’s certificates, since
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That sensible construction of the statute finds further support in the parallel relationship
between the Securities Exchange Commission (“SEC”) and the Financial Industry Regulatory
Authority (“FINRA”), on which Congress “modeled” the FTC-Authority relationship.®® The SEC
has long recognized that, even where it “might have reached a different conclusion as to the
appropriate sanction for [a securities broker-dealer’s] fraudulent conduct, [it] do[es] not have
authority to increase a sanction imposed by a self-regulatory organization, but only to determine
whether the sanction is excessive or oppressive.”®’ Nothing indicates that Congress intended for
the FTC’s review of Authority sanctions to be broader than the SEC’s review of FINRA sanctions.
Because it is certainly at least plausible to read section 3058 as limiting a Covered Person to
seeking ALJ review of a sanction actually imposed against him, the constitutional-avoidance canon
favors that (more than) reasonable construction over the contrary, expansive reading that Appellant
advances with the sole purpose of creating a constitutional problem.®®

b. Even if Appellant could challenge the Arbitrator’s decision not to impose a fine,
that decision was not “arbitrary, capricious, an abuse of discretion, or otherwise not in accordance
with law.”®® HIWU did not seek to impose a fine, and Appellant made it clear at the Arbitration

hearing that he was “not asking [the Arbitrator] to impose a fine.””® There was no reason (and

that was the sanction imposed on him, he cannot here raise his claims against the agency's use of
civil penalties as sanctions for violation of [federal aviation regulations], because he plainly
cannot show that he has suffered injury, either actual or potential, from the agency's use of civil
penalties.”).

8 See, e.g., Walmsley v. FTC, 117 F.4th 1032, 1039 (8th Cir. 2024) (“As others have recognized,
Congress modeled the Act as amended on a regulatory scheme in the securities industry[.]”),
vacated on other grounds, No. 24-420, 2025 WL 1789398 (U.S. June 30, 2025).

87 In the Matter of Kevin Glodek, Exchange Act Release No. 60937, at 13 n.28 (Nov. 4, 2009).

88 Clark v. Martinez, 543 U.S. 371, 380-381 (2005).

8915 U.S.C. § 3058.

% June 5 Tr., 262, lines 5-6 (Beilly), AB2 Tab 45, 3108; see also June 5 Tr., 271, lines 14-18
(Arbitrator, Beilly), AB2 Tab 45, 3117.
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certainly no requirement) for the Arbitrator to go out of his way to impose a substantial sanction
that neither party had requested, particularly given the Arbitrator’s conclusion that “no one should
read []his decision as determining that Mr. Serpe is a cheater.”!

Moreover, to the extent Appellant questioned HIWU’s decision not to pursue a fine, he did
so only “at the end of closing”—after full briefing and after each side had presented its case during
the hearing.”? In fact, the only mention of “fine” in Appellant’s pre-hearing brief—filed weeks
after HIWU informed him that it was not pursuing a fine—was Appellant’s assertion that his
“ineligibility period and fines for the alleged violation should be capped or eliminated” or “greatly
reduced.”®® In the Arbitrator’s words, it was “a little bit late to be bringing” up during closing
arguments whether HIWU should have pursued a fine, given that Appellant “had notice” well
before that HIWU was not seeking such a sanction.**

Accordingly, because Appellant failed to properly argue to the Arbitrator that the Rules

require imposition of a fine, and because he lacked good cause for that failure, Appellant has

waived the sole basis for review that he now raises in his Application.”> Even if there were any

1 PFF 16; Final Decision para 5.26, AB1 Tab 42, 2784; see In Re Jeffrey Poole, Docket No.
9417, November 13, 2023, 11 (observing that reduction in fine for “lack of wrongful intent” is
fair and reasonable).

%2 June 5 Tr., 273, lines 12-21 (Arbitrator, Beilly), AB2 Tab 45, 3119.

93 Appellant’s Brief, AB1 Tab 26, 1277 and 1289.

4 June 5 Tr., 273, lines 12-21 (Arbitrator, Beilly), AB2 Tab 45, 3119. Indeed, HIWU notified
Appellant that it was not seeking imposition of a fine on April 23, 2025—weeks before
Appellant submitted his substantive pre-hearing brief and well over a month before the
arbitration hearing occurred.

%5 See 16 C.F.R. § 1.146(a)(1) (“Except for good cause shown, no assignment of error by the
aggrieved party may rely on any question of fact or law not presented to the Authority.”); see
also, e.g., In the Matter of Michael Hewitt, Docket No. 9438, Dec. 17, 2024, at 23 (“[S]ince
Hewitt did not present this argument in the IAP proceeding, it is presumptively non-reviewable.”
(citing 16 C.F.R. § 1.146(a)(1)); In the Matter of Jonathan Wong, Docket No. 9426, Apr. 22,
2024, at 10 (“[T]he record does not reflect that Appellant made this argument in the arbitration
and thus he cannot properly raise it for the first time on appeal, absent a showing of good cause.”
(citing 16 C.F.R. § 1.146(a)(1)).
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doubt over the reviewability of that claim here, there can be no question that the Arbitrator did not
act unreasonably in declining to embrace a contention that Appellant had never briefed (let alone
substantiated with any legal authority) and that he waited until closing argument to suggest vaguely
without any development.”®

In any event, Appellant is wrong that HIWU was required to seek, and the Arbitrator was
required to impose, a fine.”” Under the relevant statutory and regulatory authority, HIWU
“conduct[s] and oversee[s] anti-doping and medication control results management, including . . .
charging and adjudication” of alleged rule violations.”® That charging authority, which HIWU
exercises “on behalf of the Authority,” includes “specify[ing] the Consequences that will apply if
the charge is upheld.” In Appellant’s own words, “HIWU could have easily chosen to make this
decision [not to pursue a fine] when it issued its charging letter.”!®® Appellant does not explain
why, in his view, that discretion existed initially but evaporated at some point before the pre-

hearing briefing even began.

% See, e.g., In the Matter of Dr. Scott Shell, DVM, Docket No. 9435, Oct. 31, 2024, at, 25 & n.13
(explaining that “even well-developed arguments raised for the first time in a reply brief [let
alone at a post-briefing hearing] come too late,” Stewart v. IHT Ins. Agency Group, LLC, 990
F.3d 455, 457 (6th Cir. 2021), and that adjudicatory bodies “consistently refuse[] to consider ill-
developed arguments or those not properly raised and discussed in the appellate briefing,” Barna
v. Bd. of Sch. Dirs. of Panther Valley Sch. Dist., 877 F.3d 136, 145 (3rd Cir. 2017)).

7 Notice of Appeal and Application for Review.

%15 U.S.C. § 3055(c)(4)(B).

% Rules 3010(e)(1), 3248(c).

190 plaintiff’s Combined Response In Opposition To Defendants’ Motion To Vacate Order at 2,
Serpe v. FTC, No. 0:24-cv-61939 (S.D. Fla. Apr. 24, 2025), ECF No. 42. In light of the ALJ’s
statement that he has “taken account of filings already made in . . . the related federal action,”
Order on Notice of Appeal and Application for Review at 4, and given that Appellant’s appeal
should be dismissed for reasons independent of the Federal Court Action, the Authority is not
overburdening the ALJ by adding the record from the Federal Court Action to the Appeal

Book. The Authority would be glad to submit any such filings upon request.
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Nor could he. The Rules “set[] out the sanctions that may be applied in case of violations.”
Rule 3010(e)(8); see 15 U.S.C. § 3057(d)(3) (listing sanctions that rules “may include™). As to
monetary fines, Rule 3223(b) places an upper limit only by providing that a “Fine of up to $25,000
or 25% of the total purse (whichever is greater)” applies to a first-time violation for the Presence
of a Banned Substance in a Sample.'®! As acknowledged in In the Matter of Dr. Scott Shell, DVM,
“[t]he amount of the fine is discretionary[.]”!??> So there is simply no legal basis for Appellant’s
assertion that “Rule 3223(b)[] required imposition of a $12,500 fine” against him.'%?

In fact, Appellant is wrong that there is any “mandatory minimum fine required under Rule
3223(b).”!% That rule has no floor, including a fine of $0, in contrast to other sanctions for which
the same rule specifies a “minimum,” such as a “Minimum of 4 years up to lifetime Ineligibility”
for “Trafficking or Attempted Trafficking.”!% The discretion afforded with respect to monetary
fines also contrasts with other (equitable) sanctions that are “automatic” under the rules, such as
the “Disqualification of the results of the Covered Horse” and attendant “forfeit[ure]” and
“redistribut[ion]” of prize money, which result “[aJutomatic[ally]” from an “[Anti-Doping] Rule

Violation that arises from a Post-Race Sample.”'®® No similar language deprives HIWU of its

101 Rule 3223(b) (emphasis added).

192 In the Matter of Dr. Scott Shell, Docket No. 9439, March 6, 2025, 61.

103 Notice of Appeal and Application for Review, 3. Presumably, Appellant picked $12,500
because that is 25% of the $50,000 purse. But the “25% of the total purse” specified in Rule
3223(b) clearly sets out an alternative maximum amount of the fine (“up to”), not a minimum.
104 Notice of Appeal and Application for Review, 1.

105 Rule 3223(b).

106 Rule 3221; see also, e.g., Rule 3231 (“A mandatory part of each sanction shall include
automatic Public Disclosure[.]”).

24


https://www.ftc.gov/system/files/ftc_gov/pdf/612947.2025.03.06_administrative_law_judge_decision_on_application_for_review.pdf
https://www.ftc.gov/system/files/ftc_gov/pdf/613720.2025.07.15_notice_of_appeal_and_application_for_review_redacted.pdf
https://www.ftc.gov/system/files/ftc_gov/pdf/613720.2025.07.15_notice_of_appeal_and_application_for_review_redacted.pdf

FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 08/11/2025 OSCAR NO. 613873 -PAGE Page 25 of 27 * PUBLIC *

PUBLIC

charging authority to decide not to pursue a fine in a given case or requires the Arbitrator to impose
a fine in all cases.!"’

That reading is supported by the accepted application of the discretion Rule 3223 confers
on HIWU to seek, and the Arbitrator to impose, a sanction of “[p]Jayment of some or all of the
adjudication costs and the Agency’s legal costs.”'® As a matter of practice, HIWU does not
usually seek to recover its legal costs. In no case under the ADMC Program has an arbitrator, an
ALJ, or the FTC Commissioners held that HIWU was required to seek its legal costs or that the
arbitrator was required to order that the Covered Person pay “some or all” of HIWU’s legal costs
as a Consequence of an ADRV. There is no reason a different principle should hold for the
potential fine.

To the extent any doubt remains, basic principles of statutory construction counsel in favor
of reading the rules to avoid the constitutional questions Appellant tries to inject through a far
more contorted construction that Appellant says would pose a Seventh Amendment problem.!%
While Appellant’s claim depends on interpreting any ambiguity in the Rules “to create a
constitutional problem,” the Supreme Court recently reiterated that laws “should be read, if
possible, to comport with the Constitution, not to contradict it.””'1°
c. Even if there were any merit to Appellant’s contention that “the Arbitrator violated

HISA Rule 3223(b),” Appellant still would be mistaken in urging that the ALJ “must . . . set aside

the Decision and direct HISA, through HIWU, to enforce its charge against Appellant in an Article

107 See Rule 3010(j) (directing that the rules should not “be interpreted or applied in a manner
that has the effect of constraining or limiting” HIWU’s or the Authority’s powers “under the
Act”).

108 Rule 3223(b).

199 See, e.g., Meinhold v. US Dep 't of Defense, 34 F.3d 1469, 1472 (9th Cir. 1994) (invoking
“obligation to construe regulations so as to avoid constitutionally problematic results”).

10 FCCv. Consumers’ Research, 145 S. Ct. 2482, 2507 (2025).
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111 court pursuant to the Seventh Amendment’s jury trial guarantee.”'!'! The Authority and the
FTC have explained in the Federal Court Action that the Arbitration does not implicate, let alone
violate, the Seventh Amendment for multiple reasons: e.g., HIWU, the Authority, and the
Arbitrator are private entities; the sanctions imposed by the Arbitrator are undisputedly equitable,
rather than legal, in nature; and health-and-safety charges under the Act and its implementing
Rules would fit comfortably within the public-rights exception to a jury-trial right.!'?> Appellant’s
Application for Review does not contest any of those points—and concedes that no material factual
disputes remain for a jury to resolve.!'!?

But the ALJ need not (and should not) decide any of those constitutional issues. Because
the Arbitrator did not impose a fine, because the Authority does not seek a fine, and because
Appellant contends that “[t]he ALJ may not . . . impose the fine on de novo review,” the ALJ has
no reason to assess any impact of “the Seventh Amendment’s jury trial guarantee” on a
hypothetical fine in this administrative proceeding.!'* And the ALJ has no authority to “direct”
the Authority or HIWU “to enforce its charge against Appellant” in another forum.!'> The Act

provides that an ALJ “may affirm, reverse, modify, set aside, or remand for further proceedings,

11 Notice of Appeal and Application for Review at 3.

112 See Def. Horseracing Integrity and Safety Authority’s Opp. to P1f’s Mot. for a Prelim. Inj. at
11-18, Serpe v. FTC, No. 0:24-cv-61939 (S.D. Fla. Apr. 24, 2025), ECF No. 26; Federal Trade
Commission’s Response in Opposition to Plf’s Mot. for a Prelim. Inj. at 1-4, Serpe v. FTC, No.
0:24-cv-61939 (S.D. Fla. Apr. 24, 2025), ECF No. 27; Horseracing Integrity and Safety
Authority’s Response to Order to Supplement The Record at 2-3, Serpe v. FTC, No. 0:24-cv-
61939 (S.D. Fla. Apr. 24, 2025), ECF No. 45; Federal Trade Commission’s Response to Order to
Supplement The Record at 3, Serpe v. FTC, No. 0:24-cv-61939 (S.D. Fla. Apr. 24, 2025), ECF
No. 46.

13 See, e.g., Burks v. Wisconsin Dep 't of Transp., 464 F.3d 744, 759 (7th Cir. 2006) (“The
Seventh Amendment does not entitle parties to a jury trial when there are no factual issues for a
jury to resolve.”).

114 Notice of Appeal and Application for Review, 3.

115 Notice of Appeal and Application for Review, 3.
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in whole or in part, the final civil sanction of the Authority.”'!® Section 3058 does not provide a

basis for the ALJ to direct commencement of a federal civil action.

CONCLUSION

The Final Decision correctly considered and applied the Rules in imposing liability for
Presence of a Banned Substance under Rule 3212 and the Consequences on Appellant. The
Consequences are in keeping with the statutory framework, are rationally connected to the
evidence, and were made with adequate consideration of the circumstances.

To the extent Appellant can even challenge the absence of a sanction, and to the extent he
did not waive the only argument he now raises on ALJ review, Appellant is wrong that the
Arbitrator was required to impose a fine under the ADMC Program. The civil sanctions imposed

should be affirmed and the appeal dismissed.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 11th day of August, 2025.

/s/Bryvan H. Beauman

BRYAN H. BEAUMAN
REBECCA C. PRICE

STURGILL, TURNER, BARKER,
& MOLONEY, PLLC

333 W. Vine Street, Suite 1500
Lexington, Kentucky 40507
Telephone: (859) 255-8581
bbeauman(@sturgillturner.com
rprice(@sturgillturner.com

116 15 U.S.C. § 3058(b)(3)(ii).
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