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UNITED STATES OF AMERICA 

BEFORE THE FEDERAL TRADE COMMISSION 

OFFICE OF ADMINISTRATIVE LAW JUDGES 

FTC DOCKET NO. D-9441 

ADMINISTRATIVE LAW JUDGE: JAY L. HIMES 

IN THE MATTER OF: 

PHILIP SERPE APPELLANT 

THE AUTHORITY’S REPLY TO APPELLANT’S PROPOSED FINDINGS OF FACT, 

CONCLUSIONS OF LAW, AND LEGAL BRIEF 

Comes now the Horseracing Integrity and Safety Authority, Inc. (“HISA” or the 

“Authority”) pursuant to the briefing schedule of the Administrative Law Judge, dated July 28, 

2025, and submits the following Reply Findings of Fact, Conclusions of Law, and Legal Brief.  
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CERTIFICATE OF SERVICE 

Pursuant to Federal Trade Commission Rules of Practice 4.2(c) and 4.4(b), a copy of this 

Authority’s Reply Findings of Fact, Conclusions of Law, and Legal Brief is being served on 

August 21, 2025, via Administrative E-File System and by emailing a copy to:  

Hon. Jay L. Himes 

Administrative Law Judge 

Office of Administrative Law Judges 

Federal Trade Commission 

600 Pennsylvania Ave. NW 

Washington, DC 20580 

via e-mail to Oalj@ftc.gov   

And electronicfilings@ftc.gov  

 

With a hard copy to: 

 

Hon. Jay L. Himes 

Administrative Law Judge 

Office of Administrative Law Judges 

Federal Trade Commission 

1 Bowling Green 

Room 318 

New York, NY 10004 

 

Bradford J. Beilly 

Bradford J. Beilly P.A. 

1144 S.E. 3rd Avenue 

Fort Lauderdale, FL 33316 

via email to brad@beillylaw.com  

 

J. Austin Hatfield  

Frost Brown Todd LLP  

400 W. Market St., 32nd Floor  

Louisville, KY 40202 

ahatfield@fbtlaw.com 

 

Attorneys for Appellant 

 /s/ Bryan Beauman  

Enforcement Counsel 
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THE AUTHORITY’S REPLY TO APPELLANT’S PROPOSED FINDINGS OF FACT 

AND CONCLUSIONS OF LAW 

 

HISA’s reply to Appellant’s Proposed Findings of Fact and Conclusions of Law are set 

forth below.  

A. Reply to Appellant’s Proposed Findings of Fact 

1. On August 10, 2024, Fast Kimmie, which Serpe trained, finished first in a race run at Saratoga 

Racetrack with a total purse of $50,000. 

 

• Agreed. 

2. Post-race, A Samples and B Samples of Fast Kimmie’s blood and urine were collected, and 

analysis of the A Samples allegedly detected Clenbuterol in the urine (but not in the blood). 

 

• The parties stipulated that Clenbuterol was detected in the urine Sample.1 

3. After the B Sample allegedly confirmed Clenbuterol, HIWU issued Serpe a charge letter on 

October 10, 2024. 

 

• The parties stipulated that the B Sample analysis confirmed Clenbuterol.2 

4. The letter charged Serpe with a first-time violation of HISA Rule 3212 and imposed a 

provisional suspension. 

 

• Agreed. 

5. Serpe responded by demanding that HIWU rescind the provisional suspension and bring the 

enforcement action in federal district court. HIWU responded by referring Serpe to the charge 

letter “for an explanation of the options available to him under [the ADMC Program],” which 

threatened an automatic fine if Serpe failed to dispute the charge in Arbitration. 

 

• The Charge Letter does not refer to the fine under Rule 3223 as “automatic.”3 

 
1 Uncontested Stipulation of Fact, dated June 2, 2025 (the “Uncontested Stipulation of Fact), 

Appeal Book of HISA (“AB1”) Tab 32, 2459 
2 Uncontested Stipulation of Fact, AB1 Tab 32, 2460. 
3 HIWU’s Initiating Letter to JAMS – Dated December 16, 2024, AB1 Tab 1, 0024-0025. 
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6. As a result of the Authority’s response, Serpe filed a federal lawsuit against the Authority and 

the FTC on October 17, 2024. On October 23, Serpe sought a preliminary injunction to enjoin 

the Arbitration under the Seventh Amendment and the private non-delegation doctrine. 

 

• Agreed, as to the second sentence. 

7. Soon after, the Authority announced that it would lift all provisional suspensions under the 

ADMC Program, effective immediately. Then, HIWU notified Serpe that it had commenced 

the arbitration process with JAMS, and the Arbitrator eventually denied Serpe’s motion to 

stay arbitration pending the federal action. 

 

• HISA announced that it would lift all Provisional Suspensions outside of 

specific circumstances not relevant here. 

8. The Authority and the FTC then relied on the Authority’s provisional-suspension policy to 

contest Serpe’s irreparable harm for purposes of his preliminary-injunction motion. 

 

• The Authority contested Appellant’s claim of irreparable harm for several 

reasons, including the undisputed fact that the Provisional Suspension had been 

lifted.4  

9. On April 10, 2025, the parties attended an oral argument in federal court on Serpe’s Motion 

for Preliminary Injunction. During the argument, the Court asked the following question: 

 

[I]f [HIWU] wrote you two weeks from today and said, ‘You know, for your 

arbitration proceeding, civil monetary penalties, fines, they’re off the table. This is 

only going to be about, if we find you liable, disgorgement of the purse of the races 

that that horse ran in.” If they did that, there couldn’t possibly be a Seventh 

Amendment violation; right? If they took it off the table. 

 

• This is an accurate quotation. 

  

 
4 See Def. Horseracing Integrity and Safety Authority’s Opp. to Plf’s Mot. for a Prelim. Inj. at 

7-11, Serpe v. FTC, No. 0:24-cv-61939 (S.D. Fla. Apr. 24, 2025), ECF No. 26 
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10. Sure enough, thirteen days later, HIWU coincidentally wrote to Serpe, stating that “HIWU 

will not be seeking a fine to be imposed … pursuant to ADMC Program Rule 3323 ….” 

 

• On April 23, 2025, HIWU told Appellant that it would not be seeking a fine 

under Rule 3323.5 

11. Serpe later discovered that the Authority, despite claiming independence from HIWU, had 

directed HIWU to write the letter because of the Court’s statements at oral argument. And, 

indeed, after the oral argument, the Authority submitted a supplemental brief, arguing that 

Serpe’s Motion was moot because of HIWU’s decision to forgo a fine. 

 

• HIWU “implement[s] and enforce[s]” the Protocol “on behalf of the 

Authority.”6  HISA submitted a supplemental brief in the Federal Court Action 

at the Court’s direction.7 

12. The Court resolved Serpe’s Motion for Preliminary Injunction on May 28, 2025. While finding 

that “Serpe’s Seventh Amendment claim may ultimately win the race,” the Court denied 

preliminary relief because Serpe was not facing irreparable harm against the Authority, which 

was not protected by sovereign immunity for a future damages’ suit, and because his challenge 

against the FTC was unripe, as the Arbitration had not yet culminated in an appeal. The Court, 

however, disagreed that Serpe’s Motion was moot based simply on HIWU’s letter. Although 

the Court had posed the hypothetical about taking a fine “off the table,” the Court never stated 

that it believed HIWU could unilaterally do so. Despite the Authority’s arguments about 

HIWU’s prosecutorial discretion under HISA Rules (which will be echoed here), the Court 

found that “HIWU has not made it clear how they can stand down ab initio for Serpe and (as 

a private party) take certain sanctions ‘off the table,’ while still complying with their statutory 

and regulatory mandate.” 

 

• HISA objects to Appellant’s subjective characterization of portions of the 

Court’s decision. The Court’s decision speaks for itself. 

13. Serpe’s Arbitration commenced on June 5, 2025. 

• Agreed. 

 
5 HIWU’s Correspondence to Appellant regarding sanction, dated April 23, 2025, AB1 Tab 21, 

1207. 
6 Rule 3010(e)(1); see 15 U.S.C. § 3054(e)(1)(E). 
7 Appellant’s Notice of Filing District Court’s Order Denying Motion for Preliminary Injunction, 

dated May 28, 2025, AB1 Tab 31, 2440. 
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14. During the hearing, HIWU’s decision to forgo a fine came up. The Arbitrator expressed his 

view about his role in adjudicating a fine: 

 

I can only take up the claims for relief that are in front of me. And they can change 

over time, and sometimes parties do that intentionally, and sometimes they end up 

waiving things accidentally. Here they have taken up the issue intentionally of the 

fine, and by doing that, I think they have taken it away from my mandate. I don’t 

think – I mean, I don’t think I can just throw it back in for consideration because I 

think they have given up on me having jurisdiction. They are not seeking it for 

whatever reason. It’s not for me to determine that. How is it for me to determine 

that? It doesn’t affect my independence. 

 

• Appellant first raised any question about HIWU’s decision not to pursue a fine 

at the end of closing arguments. The quotation above followed Appellant’s 

informing the Arbitrator that he was “not asking [the Arbitrator] to impose a 

fine.”8 

15. In closing argument, HIWU echoed the Arbitrator’s view: 

And then, lastly, on the fine, when you look at the rule, you’ll see that the language 

is a fine of up to. And so if we do engage in the interpretive exercise – THE 

ARBITRATOR: I mean, the fine is discretionary. I think in the Pool[e] case we 

came up with the concept of the fine follows the fault. MR. BUNTING: You did. 

It’s the “up to” language that triggered that, and up to can also mean zero. THE 

ARBITRATOR: Right.  

 

• This is a partial quotation from HIWU’s closing argument about this issue; 

HIWU’s full comments should be considered.9 

16. During the hearing, Serpe painstakingly explained the interplay between the HISA Rules 

governing fines under the ADMC Program. While Serpe maintained his objection both to 

participating in the unconstitutional arbitration, as well as to his liability, Serpe nevertheless 

identified the governing law to the Arbitrator, which would have mandated a fine if the 

Arbitrator found that Serpe had failed to establish no fault or negligence. 

 

• HISA objects to Appellant’s subjective characterization of the import of his 

closing argument.  Appellant told the Arbitrator that he wanted the Arbitrator 

 
8 June 5 Tr., 261-262, lines 9-10 and 5-6 (Beilly), AB2 Tab 45, 3107-3108. 
9 June 5 Tr., 276 line 1 to 279 line 2 (Bunting and Arbitrator), AB2 Tab 45, 3122-3125. 
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to “follow the law, whatever the law is in connection with the arbitrator’s 

obligations under the HISA regulations.”10  Appellant did not identify 

“governing law . . . which would have mandated a fine” in this case.  

17. On July 9, 2025, the Arbitrator issued his Corrected Final Decision. 

• Agreed. 

18. The arbitrator found that Serpe had committed a violation of the ADMC Program and failed 

to establish no fault or negligence, as Serpe could not identify the source of the Clenbuterol 

(under the ADMC Program discovery rules). The Arbitrator imposed a two-year suspension, 

disgorgement of the purse, disqualification of the results, and a public disclosure of liability. 

Absent from these sanctions, though, was a fine. The Arbitrator simply brushed away Serpe’s 

argument that the Arbitrator had an independent obligation to adjudicate the fine, mentioning 

a fine only once: “HIWU could have also sought … the statutory fine permitted for these cases 

but it declined to do so.” 

 

• HISA objects to Appellant’s subjective characterization of portions of the Final 

Decision. The Final Decision speaks for itself. 

19. The sanctions took effect on July 14, 2025, upon Serpe’s receipt of notice of the sanctions, 

and Serpe appealed the next morning. 

 

• Agreed. 

B. Reply to Appellant’s Proposed Conclusions of Law  

1. Pursuant to 15 U.S.C. § 3051 et seq., 5 U.S.C. § 556 et seq., and 16 C.F.R. § 1.145 et seq., 

Appellant filed an Application for Review of Final Decision imposed by the Horseracing 

Integrity and Safety Authority (“HISA”) under its Anti-Doping Medication Control Program. 

The Final Decision was imposed by the Authority after adjudication and decision by an 

arbitrator (“Arbitrator”) appointed by the Horseracing Integrity Welfare Unit (“HIWU”). 

 

• Agreed, except JAMS appointed the Arbitrator.  

2. The Final Decision found that Appellant violated HISA Rule 3212(a) based upon the presence 

of a Banned Substance. 

 

• Agreed. 

 
10 June 5 Tr., 268, lines 5-9, AB2 Tab 45, 3114 (Beilly). 
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3. Appellant challenges the Arbitrator’s Final Decision, including the imposition of sanctions, 

which consists of a two-year suspension, disgorgement of the purse, disqualification of the 

results, and a public disclosure of liability. 

 

• Appellant challenges only the absence of one sanction—i.e., a fine.  

4. Appellant seeks a de novo review pursuant to 15 U.S.C. § 3058(b)(2)(A) and 16 C.F.R. § 

1.146(b). 

 

• Agreed.  

5. In a review conducted under 15 U.S.C. § 3058(b)(2)(A): 

the administrative law judge (“ALJ”) shall determine whether— 

(i) a person has engaged in such acts or practices, or has omitted such acts or 

practices, as the Authority has found the person to have engaged in or omitted; 

(ii) such acts, practices, or omissions are in violation of this chapter or the anti-

doping and medication control or racetrack safety rules approved by the 

Commission; or 

(iii) the final civil sanction of the Authority was arbitrary, capricious, an abuse of 

discretion, or otherwise not in accordance with law. 

 

• Agreed. 

6. Pursuant to 16 C.F.R. § 1.146(b)(2)-(3), the ALJ’s determination under 15 U.S.C. 

§ 3058(b)(2)(A)(ii)-(iii), which are the two subparts of 15 U.S.C. § 3058(b)(2)(A) associated 

with Appellant’s challenge, must be made de novo. 

 

• Agreed, except Appellant’s challenge does not invoke 15 U.S.C. 

§ 3058(b)(2)(A)(ii) because he does not dispute that he committed a “violation” 

of the ADMC Program.   

7. Based on a de novo review of the record conducted under 15 U.S.C. § 3058(b)(2)(A)(ii), the 

Final Decision is arbitrary and capricious and not in accordance with law. 

 

• Appellant’s challenge does not invoke 15 U.S.C. § 3058(b)(2)(A)(ii) because 

he does not dispute that he committed a “violation” of the ADMC Program.  

The evidence does not establish that the Final Decision is arbitrary, capricious, 

an abuse of discretion, or not in accordance with law.  
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8. The ADMC Program mandates a fine for a first-time violation. 

• The ADMC Program does not mandate a fine for a first-time violation.11  

9. HISA Rule 3223 provides that a “[f]ine of up to $25,000 or 25% of the total purse (whichever 

is greater)” “shall apply to a Covered Person for his or her first Anti-Doping Rule Violation.” 

HISA Rule 3223(b) (emphasis added). 

 

• This is a partial quotation of Rule 3223; the full text, construed in context, 

speaks for itself. 

10. Despite mandating a fine, HIWU contends that the “up to” language in HISA Rule 3233 

envisions a fine of $0 and therefore grants HIWU discretion over whether to seek a fine in the 

first place. However, a mandatory fine for $0 is a contradiction in terms. 

 

• HISA disagrees that a fine is mandatory or that Rule 3223 contains any 

“contradiction in terms.”  

11. This Rule plainly does not permit the imposition of a mandatory $0 fine. The Rule states that 

a fine either “of up to $25,000 or 25% of the total purse (whichever is greater)” shall apply. 

HISA Rule 3223(b) (emphasis added). HIWU may choose to seek a fine for less than $25,000 

only if the amount is not less than 25% of the purse. HISA Rule 3223(b), however, does not 

permit the imposition of a mandatory $0 fine. 

 

• Rule 3223(b) does not mandate a minimum fine.  The Rule sets only a ceiling 

of $25,000 or 25% of the total purse, whichever is greater.  

12. Notably, the Poole case, which the Arbitrator referenced as recognizing that the “up to” 

language envisioned discretion, did not involve a purse, so the Arbitrator could not apply the 

“whichever is greater” provision in the first place. See HIWU v. Poole, Final Decision, ¶ 6.3 

JAMS Arbitration Panel, Case No. 1501000576 (Aug. 8, 2023). 

 

• HISA agrees that the Poole case did not involve a purse.  

  

 
11 As explained below, section 3058 does not permit a Covered Person to challenge the absence of 

a sanction, and Appellant cannot show good cause for failing to properly present before the 

Arbitrator his appellate argument that the Rules mandate a fine.  These objections apply to all of 

Appellant’s foreclosed and forfeited Proposed Findings of Fact and Conclusions of Law relating 

to the purported requirement of a fine.  
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13. As the total purse was $50,000, the mandatory minimum fine should have been $12,500. 

 

• Because $25,000 is greater than $12,500 (25% of the $50,000 purse), Rule 

3223(b) permitted a fine in the present case in any amount up to $25,000.  No 

minimum fine was required. 

14. HISA Rule 3248 does not grant HIWU prosecutorial discretion over whether to seek a fine 

during Arbitration. That Rule merely specifies the contents of the “Charge Letter.” HISA Rule 

3248 (title). HIWU routinely issues these form letters to provide administrative information, 

like the applicable rule violation, factual allegations, deadlines to respond, length of a 

provisional suspension, etc. 

 

• Rule 3248 acknowledges that HIWU may “specify the Consequences” it seeks 

to enforce in a particular case, consistent with its “charging” authority under the 

Act12 and “the sanctions that may be applied” under the Rules.13   Appellant 

argued in the Federal Court Action that “HIWU could have easily chosen to 

make [the] decision [not to pursue a fine] when it issued its charging letter.”14 

15. HISA Rule 3248(c) provides, “In this letter of charge (Charge Letter), which will be copied to 

each Interested Party, the Agency shall: … (c) specify the Consequences that will apply if the 

charge is upheld[.]” HISA Rule 3248(c) (emphasis added). The “Consequences,” in turn, are 

established in HISA Rule 3223, which provides that a fine “shall apply.” 

 

• These are partial quotations of Rules 3223 and 3248; the full texts, construed in 

context, speak for themselves. 

  

 
12 15 U.S.C. § 3055(c)(4)(B). 
13 Rule 3010(f)(8); see 15 U.S.C. § 3057(d)(3). 
14 Plaintiff’s Combined Response In Opposition To Defendants’ Motion To Vacate Order at 2, 

Serpe v. FTC, No. 0:24-cv-61939 (S.D. Fla. Apr. 24, 2025), ECF No. 42.   
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16. While HIWU may choose to specify a fine for less than $25,000 in the Charge Letter (if it is 

not less than 25% of the purse), this Rule does not permit HIWU to forgo HISA Rule 3223’s 

mandatory Consequences—It simply directs HIWU to inform the individual of the 

Consequences that apply, which can vary based on prior violations. 

 

• Rule 3248(c) allows HIWU to set out the proposed Consequences it considers 

should apply based on the facts of each particular case at the time of issuing the 

Charge Letter. Such Consequences may or may not include a fine. 

17. Even ignoring these problems, HIWU lacks authority over whether the Arbitrator must 

independently adjudicate the fine. 

 

• HISA has not claimed HIWU has such authority, and the Arbitrator did not find 

that HIWU has such authority. Rule 7090 provides that the Arbitrator may rule 

on his own jurisdiction.  

18. While Arbitrators are generally authorized to “grant any remedy or relief authorized by the 

Act or the Rules issued pursuant to the Act,” HISA Rule 7350, they are specifically required 

to enforce HISA Rules as federal law. See 15 U.S.C. § 3054(c)(4)(B), (e)(1)(A), (B). 

 

• Rule 7350 provides that the Arbitrator “may grant any remedy or relief 

authorized by the Act or the Rules issued pursuant to the Act.”   

19. And HISA Rule 3223(b) imposes a mandatory and automatic fine of some dollar amount. A 

Covered Person may only eliminate that fine by showing that he lacked fault or negligence, 

which requires showing that he “did not know or suspect, and could not reasonably have 

known or suspected, even with the exercise of utmost caution, that he … had … committed 

an Anti-Doping Rule Violation or Controlled Medication Rule Violation.” HISA Rules 

3224(a); 1020. 

 

• Fines referenced in Rule 3223(b) are neither “mandatory” nor “automatic.” An 

arbitrator can exercise his discretion in this regard based on the facts of each 

case.  

20. So once HIWU established Serpe’s liability in Arbitration, Serpe was required to prove he had 

no fault or negligence. The Arbitrator found that Serpe had failed to meet this burden and 

imposed the mandatory penalties under HISA Rule 3223, except for the minimum $12,500 

fine. However, nowhere in HISA Rule 3224—nor elsewhere—is HIWU’s “prosecutorial 
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discretion” a reason for the Arbitrator to withhold a fine while also imposing the remaining 

mandatory penalties under HISA Rule 3223. 

 

• Having found Appellant committed a violation of Rule 3212, the Arbitrator was 

entitled to exercise his discretion with respect to whether to impose a fine, and, 

if so, in what amount, based on the facts of the case.  Here, relevant facts 

included that neither HIWU nor Appellant sought a fine or timely argued that 

any fine (let alone a “minimum $12,500 fine”) was required, and that Appellant 

lacked wrongful intent.   

21. HISA Rule 3010(j) does not apply either. That Rule establishes a rule of construction that 

“Nothing in the Protocol or in any of its associated rules, protocols, policies, and guidelines[] 

(1) is intended to constrain or limit in any way the powers of the Authority or the Agency 

under the Act; or (2) shall be interpreted or applied in a manner that has the effect of 

constraining or limiting those powers in any way.” HISA Rule 3010(j); see Table of Contents 

I.a(3) (defining “Agency” as HIWU). But HIWU’s interpretation of HISA Rule 3223(b) 

contravenes this rule by “constraining or limiting” the power of the Authority’s Arbitrator to 

award the mandatory fine and to only eliminate a fine pursuant to HISA Rule 3224(a). And 

ultimately, the relevant HISA Rules are not ambiguous, so a rule of construction is irrelevant. 

 

• HISA and the Arbitral Body (or Arbitrator) are two different entities under the 

ADMC Program. Rule 3010(j) applies to the Agency and the Authority, not to 

the Arbitral Body.  In any event, HIWU interprets Rule 3223(b) to allow for, 

rather than to constrain or limit, discretion (up to the prescribed ceiling) for a 

fine. 

22. Also, Serpe did not provide “substantial assistance” or “voluntary admission” under Rule 

3226, and HISA Rule 3225, which is the only other HISA Rule that permits the reduction of 

sanctions, does not allow reducing any sanctions other than a suspension. 

 

• HISA agrees that Appellant did not provide “substantial assistance” or 

“voluntary admission.”  The full texts of Rules 3225 and 3226, read in context, 

speak for themselves.  
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23. Because the Arbitrator failed to apply HISA Rule 3223(b), 3224(a) and 1020 in Serpe’s 

Arbitration, the Final Decision is arbitrary and capricious and not in accordance with law. 

 

• The Arbitrator did not fail to apply any applicable Rules. The Final Decision is 

not arbitrary or capricious and is in accordance with law. The Final Decision 

correctly applied the Rules to the record in determining that Appellant 

committed a Rule 3212 violation and in imposing the Consequences. 

24. I “may affirm, reverse, modify, set aside, or remand for further proceedings, in whole or in 

part, the final civil sanction of the Authority[.]” 15 U.S.C. § 3058(3)(A)(ii)-(iii). 

 

• HISA agrees that the ALJ has this authority. 

25. I will set aside the Final Decision and remand with directions for HIWU not to initiate an 

arbitration against Serpe under 15 U.S.C. § 3054(e). 

 

• The Final Decision should be affirmed and the appeal dismissed. 
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THE AUTHORITY’S REPLY LEGAL BRIEF 

Appellant’s brief confirms that he challenges the Arbitrator’s Final Decision not because 

he disputes the findings made or the sanctions imposed, but solely because the Arbitrator did not 

impose an additional sanction—a fine.  That is not just “awkward[]” (as Appellant describes his 

appeal); it is impermissible under the ALJ review provisions of the Horseracing Integrity and 

Safety Act of 2020 (the “Act”).  Even if Appellant could challenge the absence of a sanction, the 

only argument he makes in support of his upside-down position—that the Arbitrator should have 

imposed a fine because a $12,500 minimum one was “mandatory” under the Rules—is waived 

and, in any event, wrong.  Although Appellant tellingly pares back the relief he now seeks—asking 

that the ALJ “set aside” the Final Decision “and remand with direction not to initiate an 

arbitration”—there is no basis to grant that request. 

Appellant’s appeal should be dismissed, and the Final Decision affirmed.  

A. Appellant Cannot Challenge The Absence Of A Fine 

Appellant acknowledges that he is “appealing the lack of a fine.”15  He attempts to brush 

aside that reality as mere “procedural awkwardness.”16  But his request is more than contorted:  it 

is barred by the governing statute.  As explained in the Authority’s opening brief,17 the Act does 

not provide for ALJ review of a sanction “withheld.”18   Rather, section 3058 authorizes the ALJ 

to review only the “final civil sanction imposed by the Authority.”19  Because (in his own words) 

 
15 Appellant Br. 2. 
16 Appellant Br. 2. 
17 Authority Br. 19-21. 
18 Appellant Br. 1.  
19 15 U.S.C. § 3058(b)(2)(iii). 
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Appellant “lacks any basis to appeal the sanctions under the Arbitrator’s undisputed factual 

findings,”20 his appeal should be dismissed.    

Congress confirmed the relevant scope of review by specifying that a Covered Person may 

appeal to an ALJ only if he is “aggrieved by the civil sanction” the Authority actually imposed.21  

But Appellant’s assertion for “why [the absence of a fine] matters” to him only underscores the 

convoluted nature of his supposed injury.22  According to Appellant, had the Arbitrator imposed a 

fine, there is a possibility that the sanction would have violated the Seventh Amendment, which in 

turn would have required vacatur of the Arbitrator’s Final Decision and “re-adjudicat[ion] [of] not 

only [Appellant]’s liability for a fine but also his entire factual liability.”23  Suffice to say, 

construing the Act to allow Appellant to invite a speculative constitutional problem not only 

exceeds the scope of review Congress contemplated (reflecting the established presumption 

against claims based on remote harm), but also contradicts the constitutional-avoidance canon.24  

Statutory standing aside, Appellant waived the “exceedingly narrow” argument he now 

raises that “the Arbitrator was required to impose a monetary fine” because  “Rule 3223(b) imposes 

a mandatory and automatic fine of some dollar amount.”25  The ALJ cannot review that contention 

because Appellant never properly presented it to the Arbitrator, despite having notice weeks before 

briefing and over a month before the hearing that HIWU was not seeking a fine.26   

 
20 Appellant Br. 3. 
21 15 U.S.C. § 3058(b)(1). 
22 Appellant Br. 2.  
23 Appellant Br. 2.  
24 See Authority Br. 20-21 (citing Lexmark Int’l, Inc. v. Static Control Components, Inc., 572 

U.S. 118, 133 (2014); Clark v. Martinez, 543 U.S. 371, 380-381 (2005)).  
25 Appellant Br. 1, 3, 10.  
26 See 16 C.F.R. § 1.146(a)(1); see also Authority Br. 22-23 & n.95.  
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Appellant tries to rewrite the record by claiming that he “painstakingly explained the 

interplay between the HISA Rules governing fines under the ADMC Program.”27  Not so.  

Appellant’s briefing argued that a fine should be “eliminated,” not required.28  And, even when 

Appellant first raised a question about HIWU’s decision not to pursue a fine at the hearing, he did 

so vaguely at the end of closing arguments without identifying “governing law . . . which would 

have mandated a fine” in this case.29  The only Rules he mentioned were “Rule 7340” and “the 

7000 series,” neither of which requires a fine.30  Needless to say, Appellant never once uttered that 

there was a “mandatory minimum fine” of $12,50031—until he filed his Notice of Appeal and 

Application for Review.   

B. Appellant’s Reading Of Rule 3223(b) Is Incorrect 

In any event, Appellant misreads Rule 3223(b) to concoct the notion of a “mandatory 

minimum fine” of $12,500 (or any other amount) on which his appeal depends.  Appellant says 

Rule 3223(b) “states that a fine of either ‘of up to $25,000 or 25% of the total purse (whichever is 

greater)’ shall apply,” to argue that “HIWU may choose to seek a fine for less than $25,000 only 

if the amount is not less than 25% of the purse.”32  But the Rule says nothing of the sort.  The word 

“either”—which Appellant injects to suggest there are only two separate mandatory alternative 

amounts—does not appear in the Rule.  Nor does the limiting phrase “only if.”   

Appellant’s unnatural construction not only requires adding words to the Rule, but it also 

requires striking them.  The only way to read Rule 3223(b) to impose a “mandatory minimum” 

 
27 Appellant Br. 7. 
28 Appellant’s Brief, AB1 Tab 26, 1277. 
29 Appellant Br. 7. 
30 June 5 Tr., 261, line 20 (Beilly); 271, line 8 (Beilly), AB2 Tab 45, 3107; 3117.     
31 Appellant Br. 9. 
32 Appellant Br. 8-9 (some emphases omitted; first emphasis added). 
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would be by omitting “up to”—a phrase modifying both alternative amounts that clearly connotes 

a ceiling, not a floor.33  But that purposeful language contrasts the relevant part of Rule 3223(b) 

with rules that provide for alternative minimums.34  It is no wonder that Appellant’s strained 

interpretation runs headlong into prior ALJ decisions recognizing that “[t]he amount of the fine is 

discretionary.”35   

C. Appellant Narrows His (Still Baseless) Request For Relief  

 Although Appellant’s Application asked the ALJ to direct HIWU to commence a civil 

action, Appellant seems to have realized that such relief is improper.  He now “simply asks the 

ALJ to set aside the Final Decision” (on the ground that it omitted the supposedly mandatory fine) 

and “remand with direction not to initiate an arbitration under 15 U.S.C. § 3054(e).”36  So to be 

clear:  No one is asking the ALJ to rule on the applicability of the Seventh Amendment (or to 

resolve any constitutional question whatsoever), and no one is asking or expecting the ALJ to 

impose a fine. 

 There is no basis for Appellant’s new requested relief (or his prior one).  The Arbitrator 

found that Appellant was liable for the violation, and Appellant concedes that those findings are 

“undisputed.”37     

  

 
33 See “Up to,” Merriam-Webster, https://www.merriam-webster.com/dictionary/up%20to (last 

visited Aug. 20, 2025) (“used as a function word to indicate extension as far as a specified 

place”).   
34 E.g., Rule 3228 (providing that the period of Ineligibility for a second anti-doping violation 

“shall be the greater of” two alternatives, without “up to” language).   
35 In the Matter of Dr. Scott Shell, Docket No. 9439, March 6, 2025, 61; see also, e.g., In Re 

Jeffrey Poole, Docket No. 9417, November 13, 2023, 10-11 (affirming fine reduced below 

Appellant’s proposed mandatory minimum).   
36 Appellant Br. 3.   
37 Appellant Br. 3. 
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CONCLUSION 

The civil sanctions imposed in the Final Decision should be affirmed and the appeal 

dismissed.  The Authority believes oral argument is unnecessary in this case and thus does not 

request closing statements to be heard. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 21st day of August, 2025.  

/s/ Bryan H. Beauman 

Bryan H. Beauman 

Rebecca C. Price 

Sturgill, Turner, Barker, & Moloney, PLLC 

333 W. Vine Street, Suite 1500  

Lexington, Kentucky 40507  

Telephone: (859) 255-8581  

Email:  bbeauman@sturgillturner.com 

rprice@sturgillturner.com  
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