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UNITED STATES OF AMERICA 

BEFORE THE FEDERAL TRADE COMMISSION 

COMMISSIONERS: Andrew N. Ferguson, Chairman 

Mark R. Meador 

In  the  Matter  of  

Philip  Serpe,  

Appellant.  

Matter No. 9441 

THE AUTHORITY’S COMBINED OPPOSITION TO APPELLANT’S MOTION FOR 

LEAVE TO BRIEF ADDITIONAL ISSUES AND MOTION TO STAY SUSPENSION 

Appellant Philip Serpe asks the Commission to review a case that would be fundamentally 

different than the one he has presented throughout these proceedings. In particular, he moves 

belatedly to inject issues not previously raised to the arbitrator or to the ALJ, and seeks relief never 

previously requested—despite having had several opportunities to do both and despite having no 

justification for his failure to do either. Worse still, Appellant cannot satisfy the factors required for 

the extraordinary relief he seeks.  The Commission should deny his motions.          

I. The Commission Should Deny Appellant’s Forfeited Request To Add New Issues 

a. Appellant first moves for leave to brief three additional issues: (1) whether he is entitled 

to an Article III court, (2) whether the Horseracing Integrity and Welfare Unit’s (“HIWU”) role in 

these proceedings violates the private-nondelegation doctrine, and (3) whether HIWU’s decision not 

to seek a fine violated due process. But Appellant did not raise any of these issues in the proceedings 

below. Before the arbitrator, he challenged only whether there was a factual basis to conclude that 

he violated one of the Horseracing Integrity and Safety Authority Inc. (“Authority”)’s Anti-doping 

and Medication Control (“ADMC”) Rules. See Notice of Appeal, Ex. A ¶¶ 4.1-4.4. Before the 

Administrative Law Judge (“ALJ”), he challenged only whether the ADMC Rules “require[d]” the 
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arbitrator to impose a fine. Appellant’s ALJ Br. 4. And before the Commission, he raised no 

challenge at all. In fact, Appellant asked the Commission to clarify the scope of its sua sponte review 

because he had not “identified any error for appeal.” Mot. for Clarification 1 (emphasis added). 

Appellant thus forfeited the claims he seeks to raise not just once, but several times over: i.e., 

(i) by not raising the issues before the arbitrator, see, e.g., 16 C.F.R. § 1.146(a)(1) (aggrieved party 

may not raise before the ALJ “any question of fact or law not presented to the Authority” through 

arbitration, “[e]xcept for good cause shown”);1 (ii) by not presenting them to the ALJ, see id. 

(application for ALJ review “must state . . . the reasons for challenging the sanction,” and “[e]ach 

issue must be plainly and concisely stated,” with “the applicable must provide support for each issue 

raised”);2 and (iii) by not including them in a timely application for Commission review, id. 

§ 1.146(d)(4) (“person aggrieved” by ALJ decision may petition for review “within 30 days of the 

issuance” of the ALJ decision, and “[a]ny objection to any ruling by the Administrative Law Judge 

or to any finding, conclusion, or a provision of the order in the decision of the Administrative Law 

Judge that is not made a part of an appeal to the Commission will be deemed to have been waived”). 

b. Appellant makes no attempt to justify any—let alone all—of these forfeitures. He instead 

mischaracterizes the record in an effort to dodge the obvious hurdle they pose. For example, 

Appellant contends that a private-nondelegation claim is “fairly presented and should be addressed” 

here because “the private-nondelegation issue is pending before the district court, and the ALJ asked 

1 See, e.g., ALJ Decision, In the Matter of Michael Hewitt, Docket No. 9438, Dec. 17, 2024, 
at 23 (“[S]ince Hewitt did not present this argument in the IAP proceeding, it is presumptively non-

reviewable.” (citing 16 C.F.R. § 1.146(a)(1)); ALJ Decision, In the Matter of Jonathan Wong, Docket 

No. 9426, Apr. 22, 2024, at 10 (“[T]he record does not reflect that Appellant made this argument in 
the arbitration and thus he cannot properly raise it for the first time on appeal, absent a showing of 

good cause.” (citing 16 C.F.R. § 1.146(a)(1)). 
2 See, e.g., Decision of the Commission, In the Matter of Luis Jorge Perez, Docket No. 9420, 

Aug. 8, 2024, at 5 (review of constitutional argument “not warranted” where appellant did not 

“present that argument to the ALJ or in his application for [Commission] review”). 
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the Authority to produce transcripts from the district court’s hearings.” Mot. for Leave 4. But 

Appellant conspicuously omits any mention of the district court’s prior decision to hold the private-

nondelegation question in abeyance, meaning the transcript of the district court’s hearings (and the 

district court’s subsequent preliminary-injunction rulings) do not cover that issue at all. Even more 

troubling, Appellant cites to the ALJ’s decision as purported evidence that a private-nondelegation 

claim is “fairly presented,” id., but the cited page shows the ALJ actually observed that the “private 

non-delegation doctrine [is] an issue not raised in this proceeding,” ALJ Decision 68 (emphasis 

added). 

Appellant also tries to hide his forfeitures behind incorrect legal assumptions. For example, 

he says that the Commission “must address” his new Article III claim because it is “a necessary part 

of the Seventh Amendment analysis.” Mot. for Leave 3. Not so. As Plaintiff has recognized 

elsewhere, the Article III right he now alleges is “broader” than his Seventh Amendment claim. Plf’s 

Renewed PI Mot. 17, Serpe v. FTC, No. 24-cv-61939, ECF No. 50 (S.D. Fla. July, 2025). If, for 

example, the Commission determines that the ALJ was not authorized to “impose a civil sanction” 

or that the fine was not “appropriate under the circumstances,” Order Granting Mot. for Clarification 

1 (Sept. 30, 2025), then the Seventh Amendment would provide no reason to analyze whether the 

public-rights exception to Article III jurisdiction applies with respect to the equitable sanctions the 

arbitrator imposed. See City of Monterey v. Del Monte Dunes at Monterey, Ltd., 526 U.S. 687, 719 

(1999) (“It is settled law that the Seventh Amendment does not apply in” “suits seeking only 

injunctive relief” or other forms of “equitable relief.”). 

If anything, Appellant’s strained attempts to justify the Commission’s review of these new 

issues only confirm that each argument was available to him at earlier stages of the proceedings. 

Because he failed to present them properly then, he cannot do so now.  
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II. The Commission Should Deny Appellant’s Forfeited Request For A Stay 

a. Appellant’s motion to stay his suspension pending review comes too late as well. As the 

Authority pointed out in response to Appellant’s (denied) motion in federal court to preliminarily 

enjoin these proceedings, Appellant could have asked the ALJ for “a stay of all or part of that 

sanction,” but such request “must be filed concurrently with the application for review of the 

sanction.” 16 C.F.R. § 1.148(b)(1); see Authority Opp. 3, Serpe v. FTC, No. 24-cv-61939, ECF No. 

26 (S.D. Fla. Jan 24, 2025). He elected not to do so. On the contrary, he limited his appeal to an 

objection that the arbitrator declined to impose an additional sanction (the fine).  

Appellant also could have asked the Commission “for a stay of the sanction . . . within 7 days 

of the Commission’s order . . . ordering review.” 16 C.F.R. § 1.148(b). But he chose to forgo that 

opportunity, too. Instead, after the Commission issued its considered order granting review and 

staying the fine imposed by the ALJ, Appellant noted that he had not “appealed that decision” and 

requested to extend the briefing schedule while his suspension was ongoing. Mot. for Clarification 

1-2. 

Nothing has happened that would justify Appellant’s change of course. Nor does Appellant 

even offer an explanation.  He simply says (in a footnote) that his motion is “timely” because he has 

filed a motion to brief a new “Article III argument.” Mot. to Stay 2 n.1. But as explained above, that 

motion is also foreclosed. Moreover, the deadline to seek a stay runs from the Commission’ order 

granting review of the ALJ “decision,” 16 C.F.R. §§ 1.147(a), 1.148(b)(2)(ii), not from “the date of 

any Commission order granting review of [a particular] issue,” Mot. to Stay 2 n.1. Accordingly, the 

Commission should reject Appellant’s stay motion outright. 

b. In any event, Appellant cannot satisfy any (much less all) of the factors governing a timely 

stay application. For starters, because Appellant forfeited his Article III claim—the only claim his 
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stay motion concerns—it is unlikely that Commission will even reach the claim’s merits, much less 

that Appellant will succeed on them. 

Were the Commission to reach the merits, Appellant’s Article III claim would fail. Indeed, 

a federal district court already denied Appellant’s motion to preliminary enjoin these proceedings in 

part because the record showed that Appellant “agree[d]” to arbitrate ADMC-rule-violation disputes; 

and “where a party enters into a valid agreement to arbitrate, the party is not entitled to . . . a judicial 

forum for covered disputes.” Order 27-28, Serpe v. FTC, No. 24-cv-61939, ECF No. 65 (S.D. Fla. 

Oct. 30, 2025). Even setting that agreement aside, nothing like the ADMC charges at issue here has 

ever been resolved through the courts. See Manis v. USDA, No. 1:24-cv-175, 2025 WL 2404985 

(M.D.N.C. Aug. 19, 2025) (holding similar “strict liability regime” protecting horses within “public 

rights exception”). 

If that were not enough, Appellant’s failure to seek a stay of his suspension since it was 

imposed five months ago (long after the Authority flagged his ability to seek one) undermines any 

assertion of irreparable harm. See, e.g., Beame v. Friends of the Earth, 434 U.S. 1310, 1313 (1977) 

(“The applicants’ delay in filing their petition and seeking a stay vitiates much of the force of their 

allegations of irreparable harm.”). What’s more, granting a stay would effectively bless Appellant’s 

choice to disregard the governing regulatory scheme—one in which aggrieved parties must raise and 

preserve any arguments they intend to make, and seek any stay within the relevant timeline. 

Sanctioning that conduct would not be in the Commission’s or the public’s interest. 

* * * 

For all these reasons, Appellant’s motions for leave to brief additional issues and to stay his 

suspension pending review should be denied. 
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DATED: December 19, 2025. 

Respectfully submitted, 

/s/Bryan H. Beauman 

Bryan H. Beauman 

Rebecca C. Price 

STURGILL, TURNER, BARKER, 

& MOLONEY, PLLC 

333 W. Vine Street, Suite 1500 

Lexington, Kentucky 40507 

Telephone: (859) 255-8581 

bbeauman@sturgillturner.com 

rprice@sturgillturner.com 

Attorneys for the Horseracing Integrity 

and Safety Authority 
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CERTIFICATE OF SERVICE 

Pursuant to 16 CFR § 1.146(a) and 16 CFR § 4.4(b), I certify that on December 19, 2025, 

I filed the foregoing document electronically using the FTC’s E-Filing System, which will send 

notification of the filing. A courtesy copy will be sent via email to the following: 

Bradford J. Beilly 

Bradford J. Beilly, P.A. 

1144 S.E. 3rd Avenue 

Ft. Lauderdale, FL 33316 

brad@beillylaw.com 

Counsel for Appellant Philip Serpe 

Oliver J. Dunford 

Pacific Legal Foundation 

4400 PGA Blvd., Suite 307 

Palm Beach Gardens, FL 33410 

ODunford@pacificlegal.org 

Joshua M. Robbins 

Christopher Condon 

Pacific Legal Foundation 

3100 Clarendon Blvd., Suite 1000 

Arlington, VA 22201 

(202) 945-9524 

JRobbins@pacificlegal.org 

CCondon@pacificlegal.org 

Counsel for Appellant Philip Serpe 

April Tabor Hon. D. Michael Chappell 

Office of the Secretary Federal Office of Administrative Law Judges Federal 

Trade Commission 600 Pennsylvania Trade Commission 

Avenue NW Suite CC-5610 600 Pennsylvania Avenue NW 

Washington, DC 20580 Washington, DC 20580 

electronicfilings@ftc.gov oalj@ftc.gov 

electronicfilings@ftc.gov 

James Bunting Tyr Michelle C. Pujals 

LLP Allison Farrell 

488 Wellington Street West, Suite 4801 Main Street, Suite 350 Kansas 

300-302 City, MO 64112-2749 

Toronto, ON M5V 1E3 jbunting@tyrllp.com afarrell@hiwu.org 

Counsel for HIWU 
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John L. Forgy 

830 Vermillion Peak Pass Lexington, 

KY 40515 johnforgy1@gmail.com 

Counsel for HISA 

/s/ Bryan H. Beauman 

Bryan H. Beauman 
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