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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

COMMISSIONERS: Andrew N. Ferguson, Chairman
Mark R. Meador

IN THE MATTER OF
PHILIP SERPE, MATTER NoO. D9441

Appellant.

COMBINED MOTION TO CONSIDER ADDITIONAL EVIDENCE;
MOTION FOR LEAVE TO BRIEF ADDITIONAL ISSUES:; AND
SECOND MOTION FOR STAY OF SANCTION PENDING REVIEW

Appellant Philip Serpe challenges the decision of a Horseracing Integrity and
Welfare Unit (HIWU) arbitrator and Commission administrative law judge (ALJ)
suspending him for two years and imposing a $25,000 fine for the presence of a
banned substance (clenbuterol) in a horse he was training (Fast Kimmie). He now
seeks to introduce new evidence that identifies a likely alternate source of the
clenbuterol and demonstrates serious conflicts of interest on the part of HIWU’s
expert witness.

First, material affidavits tend to exculpate Serpe from the charge that he is
the source of the clenbuterol. Two of Serpe’s employees aver that an independent
contractor hired to help care for Serpe’s horses often carried an inhaler in and around
Serpe’s barn. See Lopez-Martinez Affidavit, attached as Exhibit A; Ubillo Affidavit,
attached as Exhibit B. This contractor frequently touched Fast Kimmie’s mouth

when putting a bridle on her, and horses readily absorb clenbuterol orally. Ex. A; Ex.
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B; AB1 Tab 24 (Respondent’s Witness Statements), 1241. These affidavits thus
1dentify a likely alternate source of the clenbuterol in Fast Kimmie’s urine.

Second, Serpe recently discovered evidence that Dr. Daniel Eichner, HIWU’s
expert witness, has pecuniary relationships with HIWU that compromise his
independence: not only does HIWU’s general counsel sit on a board that determines
Eichner’s salary and bonuses, but Eichner also heads a private corporation that
receives significant revenue by providing testing services for HIWU. See SMRTL
Form 990 at 7, 26, 27-28, attached as Exhibit C; University of Kentucky Asset
Transfer Agreement at 11, attached as Exhibit D. This evidence undermines the
credibility of Eichner’s testimony that the decision makers below relied upon in
holding Serpe responsible for Fast Kimmie’s positive test. Serpe therefore asks the
Commission to consider this additional evidence under 16 CFR § 1.147(c)(2)(11).! It is
directly relevant to the appropriateness of Serpe’s fine and suspension.

Further, Serpe requests that, based upon this additional evidence, the
Commission reopen consideration of both his liability and two-year period of
ineligibility. Finally, pursuant to 16 C.F.R. § 1.148, Serpe again requests a stay of his

suspension while the Commission considers these issues.

1 The rules contain 1,000-word limits on applications for review (applied here to the
request to consider new issues) and applications for a stay. 16 CFR § 1.147(b)(2)(1);
§ 1.148(b)(2)(11). Section 1.147(c)(2)(i1) contains no word limit for motions to consider
additional evidence, but Serpe applies the 1,000-word limit typical for non-dispositive
motions in Subpart T. These limits together equal a 3,000-word total limit for Serpe’s
tripartite combined motion.
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BACKGROUND

Serpe is a longtime horse trainer and a Covered Person under the Horseracing
Integrity and Safety Act (HISA). Appeal Book 1 (AB1) Tab 42 (Arb. Corrected
Decision), 2777. On August 10, 2024, Fast Kimmie won a race at Saratoga Racetrack.
Afterward, a HIWU test of Fast Kimmie’s urine allegedly revealed the presence of
clenbuterol. HIWU then charged Serpe with violating its Banned Substances Rule.
In the Matter of Philip Serpe, ALJ No. 2025-9441, slip op. at 6-7 (ALdJ Sept. 12, 2025)
(ALJ Decision). HIWU’s arbitrator concluded that Serpe violated the Rule and
ordered a two-year suspension. Id. at 16. On appeal, a Commission ALJ affirmed
HIWU’s sanctions and added a $25,000 fine. Id. at 55-56, 64—65.

The Commission selected the case for review, staying Serpe’s $25,000 fine but
leaving the suspension in effect. Philip Serpe, Matter No. 9441 (FTC Sept. 15, 2025)
(Partial Stay Ord.). At issue before the Commission are the following issues: whether
(1) the ALJ was authorized to impose a civil sanction, (2) the fine was appropriate,
(3) the Seventh Amendment applies, (4) this adjudication requires an Article III
court, (5) HIWU’s authority violates the private nondelegation doctrine, and (6) these
private and administrative proceedings violate due process. Philip Serpe, Matter No.
9441 (FTC Sept. 30, 2025) (Clarification Ord.); id. (FTC Jan. 2, 2026) (Ord. on Mot.
to Br. Addt’l Issues). Serpe filed his opening brief on December 23, 2025. Serpe’s first

motion for stay of sanction pending review, filed on December 10, 2025, is pending.
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DISCUSSION
Serpe requests the following relief. First, the Commission should consider
additional exculpatory evidence. Second, because of this evidence, the Commission
should reconsider Serpe’s liability for the presence of the clenbuterol and the
appropriateness of his suspension. Third, the Commission should stay Serpe’s
suspension while his appeal is resolved.

I. The Commission Should Consider Serpe’s Additional Evidence

The Commission has discretion to consider new evidence on the motion of a
party “any time before the issuance of a decision by the Commission.” 16 CFR
§ 1.147(c)(2)(ii1)(A). In such a motion, a party must demonstrate that the new
evidence (1) “is material” and (2) “there were reasonable grounds for failure to submit
the evidence previously.” 16 CFR § 1.147(c)(2)(i1). Each new piece of evidence Serpe
presents here meets these criteria.

A. The new evidence is material

The two affidavits from Serpe’s employees speak directly to Serpe’s lack of
culpability for the presence of clenbuterol in Fast Kimmie’s urine. They show that
Fast Kimmie’s caretaker carried an inhaler and regularly touched Fast Kimmie’s
mouth. Ex. A; Ex. B. Inhalers are used to administer bronchodilating medications in

humans?, and these medications are well absorbed in horses when administered

2 Clenbuterol’s only FDA-approved use is as a syrup administered orally to treat
airway obstruction in horses. AB1 Tab 24 (Respondent’s Witness Statements), 1241.
Clenbuterol is available outside the United States as a prescription medication for
asthma in humans, however, and is often illicitly distributed in the United States and
abused for athletic performance and weight loss. U.S. Drug Enforcement Admin.,

4
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orally. AB1 Tab 24 (Respondent’s Witness Statements), 1241. Therefore, it is likely
that clenbuterol could have been inadvertently transferred to Fast Kimmie via “feed
or water bucket, lip chain, or even [a caretaker’s] hands.” Id. at 1245.

This evidence would likely have caused the ALdJ to meaningfully consider HISA
Rules 3224 and 3225 allowing reduced penalties in the presence of mitigating
circumstances. Without that evidence, the ALJ found the Rules inapplicable because
“Serpe [had] not home[d] in on any specific contamination scenario” unrelated to his
possible fault. ALJ Decision at 15. This new evidence now provides “specific fact[s] .
. . . that render[] inadvertent exposure the likely explanation’ for Fast Kimmie’s
positive clenbuterol test results.” ALJ Decision at 15 (quoting AB1 2780, at 4 5.17
(Arb. Corrected Final Decision)). At least Serpe’s maximal fine and two-year
suspension are inappropriate.

The evidence of Eichner’s bias directly undermines the credibility of his
testimony—testimony that both the arbitrator and the ALJ relied upon. While the
decider of fact in a non-jury proceeding enjoys greater flexibility in his gatekeeping
duties, “the Daubert standards of relevance and reliability for scientific evidence must
nevertheless be met.” Seaboard Lumber Co. v. U.S., 308 F.3d 1283, 1302 (Fed. Cir.
2002). “Where an expert becomes an advocate for a cause, he therefore departs from

the ranks of an objective expert witness, and any resulting testimony would be

Drug &  Chemical Evaluation  Section, Clenbuterol  (Aug. 2025),
https://tinyurl.com/2j93jhty.


https://tinyurl.com/2j93jhty
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unfairly prejudicial and misleading.” U.S. v. Kelley, 6 F. Supp. 2d 1168, 1183 (D. Kan.
1998) (citations omitted).

Eichner is the president of a nonprofit testing organization—the Sports
Medicine Research and Testing Laboratory (“SMRTL”). Ex. C at 26. According to
SMRTL’s Form 990 for 2024, Michelle Pujals, HIWU’s general counsel, sits on
SMRTL’s board: the body that determines Eichner’s salary and eligibility for
substantial annual performance bonuses. Ex. C at 7, 27-28. Plaintiff has reason to
believe Ms. Pujals remains on SMRTL’s board.

Eichner’s bias toward HIWU as President of SMRTL is compounded by his
leadership3 of another organization—Sports Drug Testing Laboratory—that benefits
economically from its provision of testing services to HIWU. Sports Drug Testing
Laboratory (d/b/a EQIAS Labs) was recently awarded probationary accreditation by
HIWU*4 and is one of its only four testing providers.5> Eichner’s interests thus lie in
maintaining that business relationship rather than testifying against HIWU’s

interests. See Kelley, 6 F. Supp. 2d at 1183 (considering an expert’s bias particularly

3 Public records establish that Eichner is President of both SMRTL and Sports Drug
Testing Laboratory. When the University of Kentucky sold its testing laboratory in
2024, Eichner signed the purchase proposal as President of SMRTL, but signed the
final Asset Transfer Agreement as the President of Sports Drug Testing Laboratory.
University of Kentucky RFP to Sale Form at 7, attached as Exhibit E; Ex. D at 11.
Sports Drug Testing Laboratory operates under multiple assumed names, one of
which is EQIAS Labs. See State of Utah Business Entity Records Search Results,
attached hereto as Exhibit F.

4 HIWU Announcement dated Aug. 11, 2025, “Equine Integrity and Anti-Doping
Sciences Labs Granted Probationary HEAL Accreditation,” https://tinyurl.com/y4pa4hfa
(last visited Jan 13, 2026).

5 ADMC Program Laboratories, HIWU, https://tinyurl.com/2z43u79u, last visited
Jan. 13, 2026.


https://tinyurl.com/2z43u79u
https://tinyurl.com/y4pa4hf4
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unacceptable when they have “affirmatively sought employment from [one of the
parties]”).

The ALJ dismissed Serpe’s alternate explanations for the positive test based
on KEichner’s assertions that there was a “low level of likelihood” of inadvertent
clenbuterol transfer from a human to Fast Kimmie. ALdJ Decision at 29. He also cited
Eichner’s statements that negative hair tests are incapable of superseding a positive
urine test and favored Eichner’s various theories for purposeful administration of the
clenbuterol. Id. at 25, 27. The HIWU arbitrator similarly relied on Eichner’s opinion.
AB1 Tab 42 (Arb. Corrected Decision), 2778-83.

Eichner’s twofold pecuniary relationship with HIWU, both directly via EQIAS
and indirectly through SMRTL and Ms. Pujals, vitiates his ability to provide an
unbiased assessment of Serpe’s case. Considering the arbitrator’s and ALdJ’s reliance
on his testimony, the Commission should consider evidence of his bias in reviewing
the decisions below.

B. The new evidence was reasonably not submitted previously

Serpe reasonably did not present this evidence earlier. First, this adjudication
process requires that Serpe participate in a truncated arbitration that provides no
facilitation for fact-seeking like the discovery available in court proceedings. Here,
for example, HIWU disclosed Eichner as an expert witness and provided his expert
report a mere six days before the hearing, meaning Serpe had only a few days to
digest the substance of the report. AB1 Tab 27 (HIWU’s Responding Pre-Hearing

Brief). The difficulty this timeline causes is compounded by the fact that HIWU and
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HISA processes require that the accused prove his innocence—no small task even in
court.b See, e.g., U.S. v. Bagley, 473 U.S. 667, 694 (1985) (Marshall, J., dissenting). It
1s especially troublesome here, where this burden means Serpe—mno trained
investigator—must discover who might be the source of the miniscule amount of
clenbuterol found in Fast Kimmie’s urine. HISA Rule 7260. Given this context,
Serpe’s failure to submit this recently discovered evidence is reasonable.

Further, Serpe did not discover or adduce evidence of Eichner’s bias earlier
because he reasonably assumed the parties involved would not hide their conflicts of
interest. In his expert report, Eichner averred that he was unaware “of any conflict
of interest or other matter that would compromise [his] independence.” AB1 Tab 28
(HIWU’s Book of Evidence and Exhibits), 1557. Eichner failed to disclose Ms. Pujals’s
relationship to SMRTL and his business connections with HIWU through EQIAS. Id.
at 1557-58. The evidence of Eichner’s bias was only recently discovered by virtue of
contact from counsel in a different HIWU case who was able to uncover it during
those separate proceedings based on his prior knowledge about SMRTL and EQIAS.
The information provided was unknown to and hidden from Serpe during the HIWU

and ALdJ proceedings below.

6 The arbitrator’s decision illustrated the reality of this dynamic. See AB1 Tab 42
(Arb. Corrected Decision), 2784 (“Despite the findings of this Arbitrator, no one
should read this decision as determining that Mr. Serpe is a cheater. The only
determination that can be taken from the findings in this Final Decision is that Mr.
Serpe was unable to meet his burden and standard of proof under the applicable
rules.”).
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This new evidence is material because it undermines Serpe’s liability for the
offense of which he is accused and calls into question the credibility of HIWU’s
evidence against him. It has reasonably not been introduced until now because of the
truncated nature of these proceedings and because Serpe reasonably relied on
Eichner’s sworn statements claiming impartiality. This motion thus satisfies the
requirements of 16 CFR § 1.147(c)(2)(11).

I1. The Commission Should Reconsider Serpe’s Liability and
Suspension

Serpe’s new evidence prompts reconsideration of Serpe’s liability and the
length of his suspension.” When deciding whether to review an ALJ decision, the
Commission considers in part whether “a decision of law or policy . . . warrants
review.” 16 CFR § 1.147(b)(4)(i1)(B)(2). The ALJ’s decision “warrants review” here
because Serpe’s new evidence undermines the contention that he i1s liable for the
presence of clenbuterol in Fast Kimmie’s urine, which directly affects his period of
suspension.

HISA Rules 3224 and 3225 closely tie the continuance and length of one’s
suspension to the question of liability. Under those Rules, the period of ineligibility
for a banned-substances violation depends on whether an individual can show “No
Fault or Negligence” or “No Significant Fault or Negligence” for the charged Anti-

Doping Rule violation. Because Serpe is charged with a violation of the Banned

7 The Commission need not grant the motion to consider new issues for the new
evidence to be material to Serpe’s case because it also relates to the appropriateness
of Serpe’s fine, which the Commission has already agreed to consider. Philip Serpe,
Matter No. 9441 (FTC Sept. 30, 2025) (Clarification Ord.).

9
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Substances Rule, both standards require that he show by a preponderance of the
evidence how the clenbuterol entered Fast Kimmie’s system. HISA Rules 1020,
3121(b). Serpe’s new evidence provides a likely alternative clenbuterol source which,
on its own, would greatly reduce his culpability for the charged offense under HISA
Rule 3225. And in the absence of Eichner’s biased testimony (which discounted the
possibility of an alternative source), the only expert evidence is that of Dr. Cole, who
opined that the amount of clenbuterol was so miniscule that environmental factors
could explain its presence. AB1 Tab 24 (Respondent’s Witness Statements), 1245.
This likelihood is highly relevant to the analysis of Serpe’s fault or negligence under
HISA Rule 3224.

III. The Commission Should Stay Serpe’s Suspension

Serpe again requests a stay of his suspension pending final decision in this
case.® When presented with a stay application, the Commission considers “(1) the
likelihood of the applicant’s success on review; (2) whether the applicant will suffer
irreparable harm if a stay is not granted; (3) the degree of injury to other parties or
third parties if a stay is granted; [and] (4) whether the stay is in the public interest.”
16 CFR § 1.148(d).

Given Serpe’s new evidence, it is now even more likely that he will succeed on
the merits than it was at the time of his first stay motion. Again, it is likely that

clenbuterol could have been inadvertently transferred from the inhaler-carrying

8 As with Serpe’s first motion to stay, he asks the Commission to consider new issues
here. The seven-day time limit for filing a stay motion, therefore, should again run
from the date of any Commission order granting review of those issues. This motion
1s thus timely.

10
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unless such fulfillment has been frustrated or made impossible by any act
or failure to act of Eagle;

(b) by University, if any of the conditions set forth in Section 11.2, to which
the obligations of University are subject, have not been fulfilled in all
material respects or waived in writing by University on or prior to the
Closing Date, unless such fulfillment has been frustrated or made
impossible by any act or failure to act of University;

(c) by mutual written agreement of the parties hereto; or

(d) by either party if any of the representations and warranties of the other party
in the Agreement are determined to be inaccurate or if any of the agreements
or covenants of this Agreement are breached by the other party and, if
capable of being cured, such inaccuracy or breach is not cured within 30
days after written notice by the terminating party.

12.2. In the event this Agreement is terminated pursuant to Section 12.1, all
further obligations of the parties under this Agreement shall terminate. In the event termination
occurs because of a party’s breach of the terms of this Agreement, the other party shall be entitled
to all legal remedies against the breaching party, including specific performance.

13, Miscellaneous.

13.1. Headings. The headings in this Agreement are included for purposes of
convenience only and shall not be considered a part of this Agreement in construing or interpreting
any provision hereof.

13.2. Governing Law. This Agreement shall be governed by and construed in
accordance with the laws of the Commonwealth of Kentucky, without reference to any conflict of
law principles.

13.3. Binding Agreement; Amendment. This Agreement shall be binding upon
and inure to the benefit of each of the parties hereto, and their respective successors, affiliated
entities, and assigns. This Agreement may only be amended in writing, duly executed by each of
the parties hereto.

13.4. Severability of Provisions. Wherever possible, each provision of this
Agreement shall be interpreted in such a manner as to be effective and valid under applicable law.
If any provision of this Agreement or the application thereof to any person or circumstance shall
to any extent be held in any proceeding to be invalid or unenforceable, the remainder of this
Agreement, or the application of such provision to persons or circumstances other than those in
which it was held to be invalid or unenforceable, shall not be affected thereby, and shall be valid
and enforceable to the fullest extent permitted by law, but only if and to the extent such
enforcement would not materially and adversely frustrate the parties’ essential objectives as
expressed herein.

4916-7511-7087\6 8
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13.5. Entire Agreement. This Agreement, and all schedules, attachments, and
exhibits attached hereto, and all agreements, instruments, and other documents executed and
delivered in connection herewith constitute the entire Agreement between the parties pertaining to
the subject matter hereof, and supersede all prior written or oral agreements, representations, and
understandings of the parties.

13.6. Waiver. A waiver of any rights under this Agreement must be in writing to
be effective. The failure of any party hereto to enforce at any time any of the provisions of this
Agreement shall in no way be construed to be a waiver of any such provision, nor in any way to
affect the validity of this Agreement or any part hereof or the right of any party thereafter to enforce
each and every such provision. No waiver of any breach of this Agreement shall be held to be a
waiver of any other or subsequent breach or of any other provision.

13.7. Notices. All notices or other communications which are required or
permitted hereunder shall be in writing and sufficient if (a) delivered personally, (b) sent by
registered or certified mail, postage prepaid, (c) sent by overnight courier with a nationally
recognized courier, or (d) sent by e-mail of a PDF document (with confirmation of transmission):

[f to University:

University of Kentucky

Martin-Gatton College of Agriculture, Food &
Environment

S-123 Agriculture Science Center North

1100 S. Limestone

Lexington, KY 40508

Attn: Dean’s Office

Email: timothy. west@uky.edu

with a copy to (which shall not constitute notice):

University of Kentucky

Office of Legal Counsel

301 Main Building

Lexington, KY 40506-0032

Email: UKOfficeofLegalCounsel@uky.edu

If to Eagle:

Sports Drug Testing Laboratory, Inc.
d/b/a Eagle Diagnostics

10644 Jordan Gateway

South Jordan, Utah 84095
Attention: Daniel Eichner

Email: de@smrtl.org

4916-7511-T087\6 0
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with a copy to (which shall not constitute notice):

Dorsey & Whitney LLP

111 South Main Street, 21% Floor
Salt Lake City, Utah 84111
Attention: Alan Bell

Email: bell.alan@dorsey.com

If sent by mail, notice shall be considered delivered 3 business days after the date of mailing, if
sent by overnight courier with a nationally recognized courier, notice shall be considered delivered
the next business day after the date of mailing, if sent by e-mail, notice shall be considered
delivered on the day the e-mail was sent if it was sent during normal business hours of the recipient
and the next business day if sent after normal business hours of the recipient, and if sent by any
other means set forth above, notice shall be considered delivered upon delivery thereof. Any party
may by notice to the other parties change the address to which notice or other communications to
it are to be delivered or mailed

13.8. Third-Party Beneficiaries. None of the provisions of this Agreement are
intended by the parties, nor shall they be deemed, to confer any benefit on any person not a party
to this Agreement.

13.9.  Counterparts. This Agreement, and any document or instrument required or
permitted hereunder, may be executed in counterparts (including by means of facsimile), each of

which will be deemed an original and all of which together will constitute but one and the same
instrument,

[Signature page follows.]

4916-7511-7087\6 10
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IN WITNESS WHEREOF, the parties have executed this Agreement as of the day and year

first above written.

4916-7511-7087\6

UNIVERSITY OF KENTUCKY:

By:

Dr. Eric N. Monday
Executive Vice President for Finance &
Administration

Examined for form & legality
University of Kentucy
Office of Legal Counsel

H Digitally signed by Caroline B.
Caroline B. B e
Date: 2025.04.07 09:33:54
By: Baesler 0400

Attorney at Law

SPORTS DRUG TESTING LABORATORY,

INC. (D/B/A EAG/I,E?GNOSTICS):
e

By: -~

Name: O.fm “ﬂ EIC\fo
Title: ‘p Q (-:Si OCﬂJ?
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EXHIBIT F














