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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of

Meta Platforms, Inc.,
a corporation,
DOCKET NO. 9411

Mark Zuckerberg,
a natural person,

and

Within Unlimited, Inc.,
a corporation.

COMPLAINT COUNSEL’S MOTION IN LIMINE TO EXCLUDE UNTIMELY
PRODUCED DECLARATIONS AND OTHER EVIDENCE CONCERNING UNTIMELY
DISCLOSED THIRD-PARTY WITNESSES

Flouting the initial disclosure requirements of Rule 3.31, Respondents waited until
November 4, 2022 to disclose third-party witnesses with discoverable knowledge whom
Respondents knew were potential defense witnesses as far back as August 2022. These witnesses
are third-party developers that have (or seek to have) virtual reality (“VR”) applications
approved by Respondent Meta Platforms, Inc. for the Meta Quest Store, and that have received
(or applied for) funding from Meta: Preston Lewis of Black Box VR, Jaime Pichardo Garcia of
Odders Lab, and Eric Janszen of VirZoom (collectively, the “Third-Party Developer
Witnesses™).

Respondents’ strategic, belated disclosure of these witnesses prejudiced Complaint
Counsel’s ability to take account of those witnesses in discovery and violated Rule 3.31 and this
Court’s Scheduling Order. The appropriate remedy for failure to disclose these witnesses is

exclusion. See In re Otto Bock HealthCare N. Am., Inc., 2018 FTC LEXIS 115, *8 (F.T.C. June
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27, 2018); see also In re POM Wonderful LLC, 2011 FTC LEXIS 42, *8 (F.T.C. Mar. 16, 2011)
(citing Fed. R. Civ. P. 37(c)(1)).

In addition, Paragraph 9 of the Scheduling Order in this case required that any third-party
declaration must be produced by October 28, 2022. Although the parties agreed to extend that
deadline to November 4, 2022, Respondents served four declarations after that deadline: the
declaration of Mr. Lewis of Black Box VR (served November 5, 2022); and declarations of three
entities that assisted in executing a survey on which Complaint Counsel’s expert Dr. Singer
relied (collectively, the “Third-Party Survey Firm Witnesses”) (declarations served December
12-13, 2022).

Complaint Counsel respectfully requests that the Court exclude from this proceeding the
declarations and all other evidence from the Third-Party Developer Witnesses and Third-Party
Survey Firm Witnesses.

BACKGROUND

A. Respondents serve initial disclosures and their preliminary witness list

without listing any third parties.

On August 19, 2022, Respondents served their initial disclosures in Federal Trade
Commission v. Meta Platforms Inc., et al., 5:22-cv-4325 (N.D. Cal.) (the “Federal Court
Proceeding”), identifying Meta and Within employees. Ex. 1 (Initial Disclosures) at 2-3.
Respondents identified no third parties. /d. On August 29, 2022, Respondents advised that the
initial disclosures in the Federal Court Proceeding would serve as their initial disclosures in this
Part 3 proceeding. Ex. 2 (Aug. 29, 2022 Letter). On September 16, 2022, Respondents served
their Preliminary Witness List in this proceeding, identifying no third parties. Ex. 3

(Respondents’ Preliminary Witness List).



PUBLIC

B. Respondents began to communicate with third-party developer witnesses to
obtain declarations starting in August 2022.

Unbeknownst to Complaint Counsel, starting on August 23, 2022, Respondents began
communicating with third-party witnesses from whom they would obtain declarations supporting
their defenses, yet Respondents failed to update their initial disclosures until two and a half
months later, and have yet to update their Preliminary Witness List.

Eric Janszen. Mr. Janszen is the CEO of third-party developer VirZoom. Ex. 4 (Janszen

(VirZoom) Dep.) at 7:5-9. In August 2022, Meta’s counsel began communicating with Mr.

fanszen, cling i o

continued to communicate with Mr. Janszen throughout September and October 2022, finalizing
his declaration. Ex. 5 (PX833) at 3, 68-71.

Jaime Pichardo Garcia. Mr. Garcia is the Business Director for Odders Lab, a VR
studio based in Spain. Ex. 6 (Garcia (Odders Lab) Dep.) at 12:13-19. In “early September” 2022,
Meta’s counsel contacted Mr. Garcia about the prospect of submitting a declaration. /d. at 157:2-
16. Thereafter, Meta’s counsel spoke with him “several” times, and obtained a declaration “over
the course of a few calls.” Id. at 157:17-21, 17:8-22.

Preston Lewis. Mr. Lewis is the President and Co-Founder of Black Box VR. Ex. 7
(Lewis (Black Box VR) Dep.) at 14:16-19. On September 6, 2022, Meta’s counsel contacted Mr.
Lewis in connection with this case. Ex. 8 (FTC-BLACKBOX-000002). As early as September,
Meta’s counsel communicated with him about the prospect of a deposition, and, later, a

declaration. Ex. 7 (Lewis (Black Box VR) Dep.) at 130:15-132:5.
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C. Respondents reveal their intent to serve third-party declarations, but decline

to supplement their initial disclosures.

On October 24, 2022, Complaint Counsel wrote to Respondents noting “[Respondents’]
initial disclosures identify no third-party witnesses,” that Respondents’ correspondence “suggests
[Respondents] have obtained, or are in the process of obtaining, declarations from third parties,”
and that if so, “we expect [Respondents] to immediately amend their initial disclosures to include
the names of those parties, so that [Complaint Counsel] can obtain discovery of them.” Ex. 10
(emails between L. Sullivan and J. Balbach). Respondents nonetheless refused to update their
disclosures. 1d.

D. Respondents serve belated supplemental disclosures.

Over two months after Respondents’ Initial Disclosures were due, on the evening of
November 4, 2022, Respondents served Complaint Counsel with declarations and notices of
deposition subpoenas in the Federal Court Proceeding for the following week for Messrs.
Janszen and Garcia. Ex. 11 (Janszen Decl.); Ex. 12 (Garcia Decl.); Ex. 13 (Janszen subpoena);
Ex. 14 (Garcia subpoena). The same evening, Respondents served Second Supplemental Initial
Disclosures, including Messrs. Janszen and Garcia in their disclosures for the first time. Ex. 15
(Second Supplemental Initial Disclosures).

The next day, Saturday, November 5, 2022—after declarations were due—Respondents
served a declaration from, and notice of subpoena for a deposition in the Federal Court
Proceeding on November 10, 2022 of, Mr. Lewis. Ex. 16 (Lewis Decl.); Ex. 17 (Lewis
subpoena). Along with that message, Respondents served their Third Supplemental Initial
Disclosures, identifying Mr. Lewis for the first time. Ex. 18 (Third Supplemental Initial

Disclosures). That morning, Respondents’ counsel advised Mr. Lewis by text message that “we
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did miss the deadline” to submit a third-party declaration, but sought to confirm Mr. Lewis’s
prior agreement to sit for a deposition on November 10. Ex. 19 (FTC-BLACKBOX-000001).

In the following days, Complaint Counsel promptly issued subpoenas to Messrs. Janszen,
Garcia, and Lewis in the Federal Court Proceeding. Although Complaint Counsel obtained some
correspondence between Respondents’ counsel and those third parties, Complaint Counsel was
largely unable to obtain any meaningful document discovery from them before the close of
discovery, and importantly, prior to the deposition dates that Respondents had set with them.
Additionally, apart from the time constraint, because Mr. Garcia is based in Spain, Complaint
Counsel was unable to compel Mr. Garcia to provide such discovery.

Respondents still have not identified Messrs. Lewis, Janszen, and Garcia on an updated
Preliminary Witness List in this proceeding.

E. Complaint Counsel files a motion in limine to exclude disclosures of Third-

Party Developers in the Federal Court Proceeding.

On November 21, 2022, Complaint Counsel filed in the Federal Court Proceeding a
motion in limine to exclude all evidence from Messrs. Janszen, Garcia, and Lewis as untimely.
On December 9, 2022, the district court granted in part and denied in part the motion. F7C v.
Meta Platforms Inc., No. 22-CV-04325-EJD, 2022 WL 17553006, *2 (N.D. Cal. Dec. 9, 2022).
The district court denied Complaint Counsel’s motion as to Messrs. Janszen and Garcia, but
granted the motion as to Mr. Lewis. See id.

F. Respondents serve additional declarations from Third-Party Survey Firms.

On December 12-13, 2022, Respondents served three additional declarations. On October
27,2022, Complaint Counsel had served on Respondents in the Federal Court Proceeding the

expert report of Complaint Counsel’s expert Dr. Singer, along with backup data that Dr. Singer
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relied on for his report. Dr. Singer’s report discussed a survey, which his report disclosed was
conducted “[w]orking alongside the survey firm Qualtrics.” On November 11, Respondents
served four expert reports in the Federal Court Proceeding responding to Dr. Singer’s report,
including one from an expert claiming expertise in the design and analysis of surveys.

More than a month following service of Dr. Singer’s report, and after fact discovery had
closed, on November 25 and 30, 2022, Respondents served improper and out-of-time subpoenas
in the Federal Court Proceeding on Qualtrics and on subcontractors of Qualtrics that
Respondents’ survey expert had identified based on the backup data Dr. Singer provided on
October 27. See Ex. 9 (Cint Notice of Subpoena served Nov. 30, 2022); Ex. 21 (Dynata Notice
of Subpoena served Nov. 30, 2022); and Ex. 22 (Qualtrics Notice of Subpoena served Nov. 25,
2022). On December 12-13, 2022, Respondents served declarations from those entities. See Ex.
23 (Decl. of Ricky Odello of Cint); Ex. 24 (Decl. of Steven Duncan of Dynata); and Ex. 25
(Decl. of Rachael McChrystal of Qualtrics).

ARGUMENT
L. Respondents’ Untimely Disclosures of Third-Party Developer Witnesses Violates

Rule 3.31(b) and (e)

Rule 3.31(b) requires parties, within five days of the filing of a respondent’s answer to
the complaint to disclose “[t]he name, and, if known, the address and telephone number of each
individual likely to have discoverable information relevant to the allegations of the
Commission’s complaint, to the proposed relief, or to the defenses of the respondent.” 16 C.F.R.

§ 3.31(b). Rule 3.31(e)(1) requires parties to “supplement at appropriate intervals its mandatory
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initial disclosures under § 3.31(b) if the party learns that in some material respect the information
disclosed is incomplete or incorrect.” 16 C.F.R. § 3.31(e)(1).!

As to the Third-Party Developers, Respondents’ obligation to update their disclosures
was triggered, at the very latest, once Respondents’ counsel started grooming these witnesses to
submit declarations and sit for depositions. The record is clear that those communications began
in August and September 2022. See Decl. Ex. 6 (Garcia Dep.) at 157:2-16; Ex. 5 (PX833) at -063
(Janszen); Ex. 8 (FTC-BLACKBOX-000002) (Lewis).

There is no dispute that Respondents failed to identify Mr. Lewis to Complaint Counsel
until November 5, 2022. FTC v. Meta Platforms Inc., No. 22-CV-04325-EJD, 2022 WL
17553006, at *1 (N.D. Cal. Dec. 9, 2022).

The fact that Complaint Counsel had already been in contact with Messrs. Janszen and
Garcia during its pre-complaint investigation—and listed them in its own initial disclosures—
does not relieve Respondents of their basic disclosure obligations. Although the district court in
the Federal Court Proceeding found otherwise in this instance, this Court has expressly rejected
arguments that “catch-all,” categorical disclosures, including those cross-referencing individuals
listed by an opposing party, are sufficient under Rule 3.31(b). In re Otto Bock, 2018 FTC LEXIS

115 at *8-9 (“categorical cross-referencing” insufficient).

! Under the Federal Rules of Civil Procedure, “the duty to disclose is not only limited to information a party is
certain it will use, but may use to support its claims or defenses.” In re Sonic Corp. Customer Data Sec. Breach
Litig., No. 1:17-MD-02807, 2018 WL 11255772, at *3 (N.D. Ohio Apr. 17, 2018) (emphasis in original). If it were,
“parties would be free to hide witnesses or evidence from the opposing party, arguing . . . they did not ‘intend’ to
use it.” Id. at *4.
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II. Respondents’ Untimely Disclosures of Third-Party Developers Require Exclusion of

Evidence

The appropriate remedy for Respondents’ untimely disclosures is exclusion. See In re
Otto Bock, 2018 FTC LEXIS 115 at *8 (granting motion to exclude).

This court in POM Wonderful endorsed the exclusion standard articulated in Federal Rule
37(c)(1). 2011 FTC LEXIS 42 at *8. Under Rule 37(c)(1), the “party facing sanctions bears the
burden of proving that its failure to disclose the required information was substantially justified
or is harmless.” R & R Sails, Inc. v. Ins. Co. of Pennsylvania, 673 F.3d 1240, 1246 (9th Cir.
2012); accord. Under Rule 37(c)(1), “[i]f a party fails to provide information or identify a
witness as required by Rule 26(a) or (e), the party is not allowed to use that information or
witness to supply evidence on a motion, at a hearing, or at a trial, unless the failure was
substantially justified or is harmless.” Fed. R. Civ. P. 37(c). Rule 37(c)(1) thus provides “a self-
executing, automatic sanction to provide a strong inducement for disclosure of material.” Yeti by
Molly, Ltd. v. Deckers Outdoor Corp., 259 F.3d 1101, 1106 (9th Cir. 2001).

Courts applying Federal Rule 37(c)(1) routinely exclude late-disclosed witnesses. See,
e.g., Ollier v. Sweetwater Union, 768 F.3d 843, 862-63 (9th Cir. 2014); Montera v. Premier
Nutrition Corp., No. 16-cv-06980, 2022 WL 1452756, at *2 (N.D. Cal. May 9, 2022); Nunes v.
Cnty. of Stanislaus, No. 1:17-cv-00633, 2020 WL 1324808, at *4 (E.D. Cal. Mar. 20, 2020)
(excluding witnesses disclosed four months before trial); Lopez v. Lopez, No. 18-cv-6473, 2020
WL 2043996, at *5 (C.D. Cal. Jan. 23, 2020) (excluding witnesses disclosed the day before fact
discovery closed).

Respondents cannot show that their belated disclosures were substantially justified or

harmless. The belated disclosures prevented Complaint Counsel from obtaining meaningful
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discovery from those witnesses. Indeed, upon receipt of Complaint Counsel’s request for
documents, for example, on November 10, 2022, Mr. Garcia wrote, “I don’t have too much
available time in such a short notice.” Ex. 20 (PX821) at 3. Moreover, the untimely disclosures
precluded Complaint Counsel from taking account of these third parties during party discovery,
which concluded in this proceeding on November 8, 2022. Complaint Counsel would have been
able to make use of such discovery in its expert report, in depositions of those witnesses, and in
preparation for the hearing.

III.  Four of Respondents’ Declarations Were Untimely under the Scheduling Order

The Court should also exclude evidence from Mr. Lewis and the Third-Party Survey
Firms on the independent ground that they violate the Scheduling Order’s deadline for third party
declarations, even beyond the parties’ agreed-upon extension to November 4, 2022. Respondents
served the declaration for Mr. Lewis on November 5, 2022, and they served the declarations for
the Third-Party Survey Firms on December 12-13, 2022.

Respondents cannot make the necessary “showing of good cause” to justify their
untimely production of these declarations. Although in contact with Mr. Lewis since September,
Respondents chose to wait until November 4, 2022 to attempt to secure his signature on his
declaration. As to the Third-Party Survey Firms, Respondents received the information that
prompted them to seek declarations from those entities at the time Complaint Counsel served the
expert report of Dr. Singer and accompanying backup data on October 27, 2022.

CONCLUSION

For the foregoing reasons, Complaint Counsel respectfully requests that the Court
exclude in this action any declaration, testimony, or other evidence from the following witnesses

and entities: (1) Eric Janszen of VirZoom; (2) Preston Lewis of Black Box VR; (3) Jaime
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Pichardo Garcia of Odders Lab; (4) Ricky Odello of Cint USA; (5) Steven Duncan of Dynata

Inc.; and (6) Rachael McChrystal of Qualtrics.

Dated: December 29, 2022 Respectfully submitted,

s/ Adam Pergament
Adam Pergament

Abby L. Dennis
Peggy Bayer Femenella
Joshua Goodman
Jeanine Balbach
Michael Barnett

E. Eric Elmore

Justin Epner

Sean D. Hughto
Frances Anne Johnson
Andrew Lowdon
Lincoln Mayer

Erika Meyers

Susan Musser
Kristian Rogers
Anthony R. Saunders
Timothy Singer
James Weingarten

Federal Trade Commission
600 Pennsylvania Avenue, NW
Washington, DC 20580

Tel: (202) 326-2647
apergament@ftc.gov

Counsel for Plaintiff Federal Trade
Commission
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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of

Meta Platforms, Inc.,
a corporation,
DOCKET NO. 9411

Mark Zuckerberg,
a natural person,

and

Within Unlimited, Inc.,
a corporation.

[PROPOSED] ORDER

Before the Court is Complaint Counsel’s Motion in Limine to Exclude Untimely
Declarations and Other Evidence Concerning Untimely Disclosed Witnesses. Based on a review
of the parties’ submissions, the Court GRANTS Plaintiff’s Motion in Limine. The Court
ORDERS that Respondents shall not submit any declaration, testimony, or other evidence from:
(1) Eric Janszen of VirZoom; (2) Preston Lewis of Black Box VR; (3) Jaime Pichardo Garcia of
Odders Lab; (4) Ricky Odello of Cint USA; (5) Steven Duncan of Dynata Inc.; or (6) Rachael
McChrystal of Qualtrics.

SO ORDERED.

Dated:

D. Michael Chappell
Chief Administrative Law Judge
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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of

Meta Platforms, Inc.,
a corporation,
DOCKET NO. 9411

Mark Zuckerberg,
a natural person,

and

Within Unlimited, Inc.,
a corporation.

COMPLAINT COUNSEL’S MEET AND CONFER STATEMENT

Pursuant to the Court’s September 2, 2022 Scheduling Order, Complaint Counsel submits
this statement in support of its Motion in Limine to Exclude Declarations and Other Evidence
Concerning Untimely Disclosed Witnesses. Complaint Counsel attempted to confer with
Respondents in good faith and did not reach agreement. Complaint Counsel contacted
Respondents on December 20, 2022 and asked for Respondents’ position on the Motion.
Respondents responded on December 21, 2022 that they intend to oppose the Motion in Limine

to Exclude Declarations and Other Evidence Concerning Untimely Disclosed Witnesses.

Dated: December 21, 2022 Respectfully submitted,

s/ Adam Pergament
Adam Pergament

Abby L. Dennis

Peggy Bayer Femenella
Joshua Goodman
Jeanine Balbach
Michael Barnett



E. Eric Elmore
Justin Epner

Sean D. Hughto
Frances Anne Johnson
Andrew Lowdon
Lincoln Mayer

Erika Meyers

Susan Musser
Kristian Rogers
Anthony R. Saunders
Timothy Singer
James Weingarten

Federal Trade Commission
600 Pennsylvania Avenue, NW

Washington, DC 20580
Tel: (202) 326-2647
apergament@ftc.gov
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Counsel for Plaintiff Federal Trade

Commission
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EJD,” or any other appropriate notice that identifies this proceeding, together with an indication
of the portion or portions of the Document considered to be Highly Confidential Information.
Highly Confidential Information contained in electronic Documents may also be designated as
Highly Confidential by placing the designation “HIGHLY CONFIDENTIAL —FTC v.
Meta/Within,” “HIGHLY CONFIDENTIAL—FTC v. Meta Platforms, Inc., et al., Case No.
5:22-c¢v-04325-EJD,” or any other appropriate notice that identifies this proceeding, on the face
of the CD or DVD or other medium on which the Document is produced. Masked or otherwise
redacted copies of Documents may be produced where the portions masked or redacted contain
privileged matter, provided that the copy shall indicate at the appropriate point that portions have
been masked or redacted and the reasons therefor.

10. Defendants are not required to re-designate Investigation Materials as
Confidential or Highly Confidential: all Investigation Materials produced by Defendants
presumptively shall be treated as they were designated in the Investigation.

11.  Confidential and Highly Confidential Information shall be disclosed only to:

(a) the Court presiding over this proceeding, personnel assisting the Court,
Plaintiff and its employees, and personnel retained by Plaintiff as experts or
consultants for this proceeding;

(b) judges and other court personnel of any court having jurisdiction over any
appellate proceedings involving this matter;

(c) outside counsel of record for any Defendant, their associated attorneys and
other employees of their law firm(s), provided they are not employees of any
Defendant;

(d) anyone retained to assist outside counsel in the preparation or hearing of this

proceeding including consultants and testifying experts, provided they are not

HPrRoPoSEBR] PROTECTIVE ORDER
CASE No. 5:22-cv-04325-EJD
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currently employed by a Defendant and have signed an agreement to abide by the
terms of the protective order;

(e) any witness or deponent who the examining attorney reasonably believes
either authored or received the information in question; and

(f) Defendant Meta and Defendant Within shall each, by August 24, 2022, inform
Plaintiff of the names of no more than three (3) in-house litigation counsel with
responsibilities for the litigation of this Action.

The in-house litigation counsel identified by Defendants may only access
declarations produced by Plaintiff, draft and final versions of pleadings, motions,
and other briefs, hearing transcripts and expert reports—including portions of
such filings, transcripts, or reports that quote or paraphrase confidential
material—but not exhibits to such filings, transcripts or reports or underlying
discovery material (other than declarations produced by Plaintiff), that have been
designated as Confidential or Highly Confidential Information. In preparation for
trial, the in-house counsel identified by Defendants may review documents or
other discovery material containing confidential material that are included in
Plaintiff’s exhibit list or that are proposed by outside counsel for inclusion in
Defendants’ exhibit lists. Before providing such materials to in-house counsel
identified by Defendants, Defendants shall redact all confidential material
included in their proposed exhibit lists that is not material to the proposed merger
or this litigation. The access designated in-house counsel may have to confidential
material is subject to reconsideration for good cause shown. The in-house counsel
identified by Defendants shall have access to such confidential material for the
purpose of defending this litigation only. The in-house counsel identified by

Defendants may access confidential material only in person at the offices of their

HPrRoPoSEBR] PROTECTIVE ORDER
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outside counsel, or using a secure electronic data room or document review
platform using individual login identification and passwords. Plaintiff and
Defendants shall promptly report any confirmed or suspected unauthorized use or
disclosure of confidential material to the Court and opposing counsel. To qualify
for access under this subpart, in-house litigation counsel shall first execute an In-
House Counsel Agreement Concerning Confidentiality in the form of Appendix A
attached hereto (which executed versions shall be maintained by outside counsel
for the relevant Defendant and available for inspection upon the request of the
Court, any Party, or any non-party who provides Confidential or Highly
Confidential Information in this Action).

12. Disclosure of Confidential or Highly Confidential Information to any person
described in Paragraph 7 of this Order shall be only for the purposes of the preparation and
hearing of this proceeding, or any appeal therefrom, and for no other purpose whatsoever.
Nothing herein shall be construed as prohibiting counsel for the Federal Trade Commission or
counsel for Meta from serving as counsel in F7C v. Meta Platforms, Inc., No. 1:20-cv-03590
(JEB) (D.D.C.), or any other investigation or litigation involving the Federal Trade Commission
and any of the Defendants.

13. In the event that any Confidential or Highly Confidential Information is contained
in any pleading, motion, exhibit or other paper filed or to be filed with the Court, the Court shall

in accordance with Civil Local Rule 79-5.
be so informed by the Party filing such papers, and such papers shall be filed under seal ”. To the
extent that such material was originally submitted by a non-party, the party including the
material in its papers shall immediately notify the submitter of such inclusion. Confidential or

only as provided by
Highly Confidential Information contained in the papers shall remain under seal unti-farther

order of the Court, provided, however, that such papers may be furnished to persons or entities

who may receive Confidential or Highly Confidential Information pursuant to Paragraph 7. Upen|

HPrRePOSEBR] PROTECTIVE ORDER
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Confidential-or Highly-ConfidentialHnformation- Further, if the protection for any such material

expires, a party may file on the public record a duplicate copy which also contains the formerly
protected material.

14.  Within two business days of exchanging exhibit lists, the parties shall provide
notice to any party or non-party whose Confidential or Highly Confidential Information is on
that party’s exhibit list for purposes of allowing that party or non-party to seek an order that the
document or transcript be granted in camera treatment. If that party or non-party wishes in
camera treatment for the document or transcript, the party or non-party shall file an appropriate
motion with the Court within five business days after it receives such notice. Except where such
an order is granted, all documents and transcripts shall be part of the public record. Where in
camera treatment is granted, a duplicate copy of such document or transcript with the
Confidential or Highly Confidential Information deleted therefrom may be placed on the public
record.

15.  Ifany party receives a discovery request in any investigation or in any other
proceeding or matter that may require the disclosure of Confidential or Highly Confidential
Information submitted by another party or non-party, the recipient of the discovery request shall
promptly notify the submitter of receipt of such request. Unless a shorter time is mandated by an
order of a court, such notification shall be in writing and be received by the submitter at least ten
business days before production and shall include a copy of this Protective Order and a cover
letter that will apprise the submitter of its rights hereunder. Nothing herein shall be construed as
requiring the recipient of the discovery request or anyone else covered by this Order to challenge
or appeal any order requiring production of Confidential or Highly Confidential Information,

subject itself to any penalties for non-compliance with any such order, or to seek any relief from

HPrRoPoSEBR] PROTECTIVE ORDER
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the Court. The recipient shall not oppose the submitter’s efforts to challenge the disclosure of
Confidential or Highly Confidential Information. In addition, nothing herein shall limit the
applicability of Rule 4.11(e) of the Commission’s Rules of Practice, 16 C.F.R. § 4.11(e), to
discovery requests in another proceeding that are directed to the Commission.

16. At the time that any consultant or other person retained to assist counsel in the
preparation of this action concludes participation in the action, such person shall return to
counsel all copies of Documents or portions thereof designated Confidential or Highly
Confidential that are in the possession of such person, together with all notes, memoranda or
other papers containing Confidential or Highly Confidential Information. Within 90 days after
the expiration of the time for appeal of an order, judgment, or decree terminating this litigation,
or any administrative proceeding, whichever is later, all persons having received information
designated as Highly Confidential Information or Confidential Information must either make a
good faith effort to return such material and all copies thereof to the producing person (or the
producing person’s counsel if represented by counsel) that produced it; or certify that it has
destroyed or deleted all such Highly Confidential Information or Confidential Information in
writing to the producing person.

17.  All Documents produced will be treated as Highly Confidential Information for
ten (10) business days from the date this Protective Order is filed, even if not designated in
accordance with this Protective Order. Any production of Documents not designated as
Confidential or Highly Confidential Information will not be deemed a waiver of any future claim
of confidentiality concerning such information if it is later designated as Confidential or Highly
Confidential Information. If at any time prior to the conclusion of this litigation, a Party or non-
party determines that it should have designated as Confidential or Highly Confidential
Information any Documents that the Party previously produced, it may so designate such

Documents by notifying the parties in writing. The parties shall thereafter treat the Documents

HPrRoPoSEBR] PROTECTIVE ORDER
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pursuant to the new designation under the terms of this Protective Order. No prior disclosure of
newly designated Confidential or Highly Confidential Information shall violate this Protective
Order, provided that the prior disclosure occurred more than ten (10) business days after the
production of that previously non-designated Confidential or Highly Confidential Information.
The disclosure of any information for which disclosure was proper when made will not be
deemed improper regardless of any such subsequent designation. Any Documents, data, or other
information produced to the Federal Trade Commission during its investigation and designated at|
the time of production as confidential, highly confidential, proprietary, exempt from disclosure
under the Freedom of Information Act, or submitted under the HSR Act shall be deemed Highly
Confidential Information for purposes of this litigation.

18. The provision of this Protective Order, insofar as they restrict the communication
and use of confidential discovery material, shall, without written permission of the submitter or

further order of the Court, continue to be binding after the conclusion of this proceeding.

19. Any disputes arising under this Order shall be submitted to the undersigned in
accordance with the Court's standing order for Civil Discovery: https://www.cand.uscourts.gov/
wp-content/uploads/judges/van-keulen-svk/

SVK_ Civil and Discovery Referral Matters Standing Order 11-15-2021.pdf.

IT IS SO STIPULATED, THROUGH COUNSEL OF RECORD.

DATED: August 22, 2022 /s/ Abby L. Dennis

Attorney for Plaintiff Federal Trade Commission

DATED: August 22, 2022 /s/ Bambo Obaro

Attorney for Defendant Meta Platforms, Inc.

DATED: August 22, 2022 /s/ Christopher J. Cox

Attorney for Defendant Within Unlimited, Inc.

HPrRoPoSEBR] PROTECTIVE ORDER
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I, Abby L. Dennis, am the ECF User whose ID and password are being used to file this
[PROPOSED] PROTECTIVE ORDER. In compliance with Civil Local Rule 5-1(h), I hereby

attest that concurrence in the filing of this document has been obtained from each of the other

signatories.

HPrRoPoSEBR] PROTECTIVE ORDER
CASE No. 5:22-cv-04325-EJD

FILER’S ATTESTATION
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By: /s/ Abby L. Dennis

Abby L. Dennis
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PURSUANT TO STIPULATION, IT IS SO ORDERED.

Dated: August 24, 2022 é 5 ggde: | gl 56&5‘

]E;“Ee] d SE&;? B *Sm; E : t]‘.égge :

Honorable Susan van Keulen
United States Magistrate Judge

HPrRoPoSEBR] PROTECTIVE ORDER
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APPENDIX A

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

FEDERAL TRADE COMMISSION,
Plaintiff,
V. Case No. 5:22-cv-04325-EJD

META PLATFORMS, INC.,, et al.,

Defendants.

IN-HOUSE LITIGATION COUNSEL AGREEMENT CONCERNING
CONFIDENTIALITY

L , am employed as by

I hereby certify that:

1. Thave read the Protective Order entered in the above-captioned action and understand
its terms.

2. T agree to be bound by the terms of the Protective Order entered in the above-
captioned action, agree that in my role as in-house litigation counsel for the above
Defendant company I meet the requirements of paragraph 11(f) of this Protective
Order, and agree to use the information provided to me only as explicitly provided in
this Protective Order.

3. Tunderstand that my failure to abide by the terms of the Protective Order entered in
the above-captioned action will subject me, without limitation, to civil and criminal
penalties for contempt of Court.

4. 1 submit to the jurisdiction of the United States District Court for the Northern District

HPrRoPoSEBR] PROTECTIVE ORDER
CASE No. 5:22-cv-04325-EJD




PUBLIC

Case 5:22-cv-04325-EJD Document 80 Filed 08/24/22 Page 14 of 14

of California solely for the purpose of enforcing the terms of the Protective Order
entered in the above-captioned action and freely and knowingly waive any right [ may

otherwise have to object to the jurisdiction of said Court.

SIGNATURE

DATE

HPrRoPoSEBR] PROTECTIVE ORDER
CASE No. 5:22-cv-04325-EJD




PPPPPP

Exhibit 22



L 3

Ne)

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

PUBLIC

MICHAEL MOISEYEV (pro hac vice)
michael.moiseyev@weil.com
CHANTALE FIEBIG (pro hac vice)
chantale.fiebig@weil.com

WEIL, GOTSHAL & MANGES LLP
2001 M Street, NW, Suite 600
Washington, DC 20036

Telephone: (202) 682-7000

Facsimile: (202) 857-0940

DIANE P. SULLIVAN (pro hac vice)
diane.sullivan@weil.com

WEIL, GOTSHAL & MANGES LLP
17 Hulfish Street, Suite 201
Princeton, NJ 08542

Telephone: (609) 986-1100
Facsimile: (609) 986-1199

Attorneys for Defendant META PLATFORMS, INC.
(Additional Counsel Listed on Signature Page)

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

SAN JOSE DIVISION
FEDERAL TRADE COMMISSION, Case No. 5:22-cv-04325-EJD
Plaintiff, NOTICE OF SUBPOENA TO QUALTRICS
v. INTERNATIONAL INC.
META PLATFORMS, INC., et al., Dept.: Courtroom 4 — 5th Floor
Judge: Honorable Edward J. Davila
Defendants.

TO ALL PARTIES AND THEIR COUNSEL OF RECORD:

PLEASE TAKE NOTICE that, pursuant to Rules 34 and 45 of the Federal Rules of Civil
Procedure, Defendant Meta Platforms, Inc. in the above-captioned case will cause to be served upon
Qualtrics International Inc. (“Qualtrics™) the subpoena attached as Exhibit A, in addition to witness
fees and mileage in accordance with applicable law, to command Qualtrics’ appearance at the trial of

this matter on December 14, 2022 at 10:00 a.m., and production of documents by December 2, 2022.

NOTICE OF SUBPOENA TO QUALTRICS CASE No. 5:22-cv-04325-EJD
INTERNATIONAL INC.
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Dated: November 25, 2022
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Respectfully submitted,
WEIL, GOTSHAL & MANGES LLP

By: _/s/ Bambo Obaro

MICHAEL MOISEYEV (pro hac vice)
michael.moiseyev@weil.com
CHANTALE FIEBIG (pro hac vice)
chantale.fiebig@weil.com

WEIL, GOTSHAL & MANGES LLP
2001 M Street, NW, Suite 600
Washington, DC 20036

Telephone: (202) 682-7000

Facsimile: (202) 857-0940

DIANE P. SULLIVAN (pro hac vice)
diane.sullivan@weil.com

WEIL, GOTSHAL & MANGES LLP
17 Hulfish Street, Suite 201
Princeton, NJ 08542

Telephone: (609) 986-1100
Facsimile: (609) 986-1199

ERIC S. HOCHSTADT (pro hac vice)
eric.hochstadt@weil.com

WEIL, GOTSHAL & MANGES LLP
767 Fifth Avenue

New York, NY 10153

Telephone: (212) 310-8000

Facsimile: (212) 310-8007

BAMBO OBARO (Bar No. 267683)
bambo.obaro@weil.com

WEIL, GOTSHAL & MANGES LLP
201 Redwood Shores Parkway, 6th Floor
Redwood Shores, CA 94065-1134
Telephone: (650) 802-3000

Facsimile: (650) 802-3100

Attorneys for Defendant META PLATFORMS,
INC.

NOTICE OF SUBPOENA
INTERNATIONAL INC.

TO

QUALTRICS
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CERTIFICATE OF SERVICE

PUBLIC

I declare that I am employed with the law firm of Weil, Gotshal & Manges LLP, whose address
is 201 Redwood Shores Parkway, Redwood Shores, California 94065-1175 (hereinafter
“WGM”). Tam not a party to the within cause, and I am over the age of eighteen years. I further
declare that on November 25, 2022, I served a copy of:

NOTICE OF SUBPOENA TO: QUALTRICS INTERNATIONAL INC.

BY ELECTRONIC SERVICE by electronically mailing a true and correct copy through

WGM’s electronic mail system to the email addresses set forth in the service list below.

Abby L. Dennis

Email: adennis@ftc.gov
Peggy Bayer Femenella
Email: pbayer@ftc.gov
Josh Goodman

Email: jgoodman@ftc.gov
Jeanine Balbach

Email: jbalbach@ftc.gov
Terri Martin

Email: tmartin@ftc.gov
Frances Anne Johnson
Email: fjohnson@ftc.gov
Rebecca Hyman

Email: rthyman@ftc.gov
Charles York

Email: cyork@ftc.gov
Adam Pergament

Email: apergament@ftc.gov
James H. Weingarten
Email: jweingarten@ftc.gov
Erika Meyers
emeyers@ftc.gov
FEDERAL TRADE COMMISSION
600 Pennsylvania Avenue, NW
Washington, DC 20580

Attorneys for Plaintiffs

Mark C. Hansen

Email: mhansen@kellogghansen.com
Geoffrey M. Klineberg

Email: gklineberg@kellogghansen.com
James M. Webster III

Email: jwebster@kellogghansen.com
Jacob E. Hartman

Email: jhartman@kellogghansen.com
Daniel G. Bird

Email: dbird@kellogghansen.com
Hannah D. Carlin

Email: hcarlin@kellogghansen.com
KELLOGG HANSEN TODD FIGEL &
FREDERICK PLLC

1615 M Street, NW #400

Washington, DC 20036

NOTICE OF SUBPOENA TO QUALTRICS
INTERNATIONAL INC.

CASE No. 5:22-cv-04325-EJD|
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I declare under penalty of perjury under the laws of the United States of America that the

foregoing is true and correct.

Executed on November 25, 2022 in Redwood Shores, California.

PUBLIC

/s/ Morgan MacBride
Morgan MacBride

NOTICE OF SUBPOENA
INTERNATIONAL INC.

TO

QUALTRICS
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AO 88 (Rev. 02/14) Subpoena to Appear and Testify at a Hearing or Trial in a Civil Action

UNITED STATES DISTRICT COURT

for the
Northern District of California

FEDERAL TRADE COMMISSION

Plaintiff

\%

. Civil Action No. 5:22-cv-04325-EJD
META PLATFORMS, INC., et al.

N N N N N

Defendant

SUBPOENA TO APPEAR AND TESTIFY
AT A HEARING OR TRIAL IN A CIVIL ACTION

To: Qualtrics International Inc.
333 W River Park Drive, Provo, Utah 84604

(Name of person to whom this subpoena is directed)

YOU ARE COMMANDED to appear in the United States district court at the time, date, and place set forth below
to testify at a hearing or trial in this civil action. When you arrive, you must remain at the court until the judge or a court
officer allows you to leave.

Place: San Jose Courthouse Courtroom No.: Courtroom 4 - 5th Floor
280 South 1st Street T
San Jose, CA 95113 Date and Time: 12/14/2022 10:00 am PST

You must also bring with you the following documents, electronically stored information, or objects (leave blank if

not applicable):
The documents specified in Exhibit A, attached, by December 2, 2022.

The following provisions of Fed. R. Civ. P. 45 are attached — Rule 45(c), relating to the place of compliance;
Rule 45(d), relating to your protection as a person subject to a subpoena; and Rule 45(e) and (g), relating to your duty to
respond to this subpoena and the potential consequences of not doing so.

Date:  11/25/2022

CLERK OF COURT
OR

/s/ Bambo Obaro

Signature of Clerk or Deputy Clerk Attorney’s signature

The name, address, e-mail address, and telephone number of the attorney representing (name of party) Meta Platforms, Inc.

, who issues or requests this subpoena, are:

Bambo Obaro, Weil, Gotshal & Manges LLP, 201 Redwood Shores Parkway, 6th Floor, Redwood Shores, CA
94065-1134.

Notice to the person who issues or requests this subpoena
If this subpoena commands the production of documents, electronically stored information, or tangible things before
trial, a notice and a copy of the subpoena must be served on each party in this case before it is served on the person to
whom it is directed. Fed. R. Civ. P. 45(a)(4).
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Civil Action No. 5:22-cv-04325-EJD

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 45.)

I received this subpoena for (name of individual and title, if any)

on (date)

(1 served the subpoena by delivering a copy to the named person as follows:

on (date) ; or

(1 returned the subpoena unexecuted because:

Unless the subpoena was issued on behalf of the United States, or one of its officers or agents, I have also
tendered to the witness the fees for one day’s attendance, and the mileage allowed by law, in the amount of

$

My fees are $ for travel and $ for services, for a total of $ 0.00

I declare under penalty of perjury that this information is true.

Date:

Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc.:
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Federal Rule of Civil Procedure 45 (¢), (d), (), and (g) (Effective 12/1/13)

(¢) Place of Compliance.

(1) For a Trial, Hearing, or Deposition. A subpoena may command a
person to attend a trial, hearing, or deposition only as follows:
(A) within 100 miles of where the person resides, is employed, or
regularly transacts business in person; or
(B) within the state where the person resides, is employed, or regularly
transacts business in person, if the person
(i) is a party or a party’s officer; or
(i) is commanded to attend a trial and would not incur substantial
expense.

(2) For Other Discovery. A subpoena may command:

(A) production of documents, electronically stored information, or
tangible things at a place within 100 miles of where the person resides, is
employed, or regularly transacts business in person; and

(B) inspection of premises at the premises to be inspected.

(d) Protecting a Person Subject to a Subpoena; Enforcement.

(1) Avoiding Undue Burden or Expense; Sanctions. A party or attorney
responsible for issuing and serving a subpoena must take reasonable steps
to avoid imposing undue burden or expense on a person subject to the
subpoena. The court for the district where compliance is required must
enforce this duty and impose an appropriate sanction—which may include
lost earnings and reasonable attorney’s fees—on a party or attorney who
fails to comply.

(2) Command to Produce Materials or Permit Inspection.

(A) Appearance Not Required. A person commanded to produce
documents, electronically stored information, or tangible things, or to
permit the inspection of premises, need not appear in person at the place of
production or inspection unless also commanded to appear for a deposition,
hearing, or trial.

(B) Objections. A person commanded to produce documents or tangible
things or to permit inspection may serve on the party or attorney designated
in the subpoena a written objection to inspecting, copying, testing, or
sampling any or all of the materials or to inspecting the premises—or to
producing electronically stored information in the form or forms requested.
The objection must be served before the earlier of the time specified for
compliance or 14 days after the subpoena is served. If an objection is made,
the following rules apply:

(i) At any time, on notice to the commanded person, the serving party
may move the court for the district where compliance is required for an
order compelling production or inspection.

(ii) These acts may be required only as directed in the order, and the
order must protect a person who is neither a party nor a party’s officer from
significant expense resulting from compliance.

(3) Quashing or Modifying a Subpoena.

(A) When Required. On timely motion, the court for the district where

compliance is required must quash or modify a subpoena that:

(i) fails to allow a reasonable time to comply;

(i) requires a person to comply beyond the geographical limits
specified in Rule 45(c);

(i) requires disclosure of privileged or other protected matter, if no
exception or waiver applies; or

(iv) subjects a person to undue burden.

(B) When Permitted. To protect a person subject to or affected by a
subpoena, the court for the district where compliance is required may, on
motion, quash or modify the subpoena if it requires:

(i) disclosing a trade secret or other confidential research,
development, or commercial information; or

(ii) disclosing an unretained expert’s opinion or information that does
not describe specific occurrences in dispute and results from the expert’s
study that was not requested by a party.

(C) Specifying Conditions as an Alternative. In the circumstances
described in Rule 45(d)(3)(B), the court may, instead of quashing or
modifying a subpoena, order appearance or production under specified
conditions if the serving party:

(i) shows a substantial need for the testimony or material that cannot be
otherwise met without undue hardship; and

(i) ensures that the subpoenaed person will be reasonably compensated.

(e) Duties in Responding to a Subpoena.

(1) Producing Documents or Electronically Stored Information. These
procedures apply to producing documents or electronically stored
information:

(A) Documents. A person responding to a subpoena to produce documents
must produce them as they are kept in the ordinary course of business or
must organize and label them to correspond to the categories in the demand.

(B) Form for Producing Electronically Stored Information Not Specified.
If a subpoena does not specify a form for producing electronically stored
information, the person responding must produce it in a form or forms in
which it is ordinarily maintained or in a reasonably usable form or forms.

(C) Electronically Stored Information Produced in Only One Form. The
person responding need not produce the same electronically stored
information in more than one form.

(D) Inaccessible Electronically Stored Information. The person
responding need not provide discovery of electronically stored information
from sources that the person identifies as not reasonably accessible because
of undue burden or cost. On motion to compel discovery or for a protective
order, the person responding must show that the information is not
reasonably accessible because of undue burden or cost. If that showing is
made, the court may nonetheless order discovery from such sources if the
requesting party shows good cause, considering the limitations of Rule
26(b)(2)(C). The court may specify conditions for the discovery.

(2) Claiming Privilege or Protection.

(A) Information Withheld. A person withholding subpoenaed information
under a claim that it is privileged or subject to protection as trial-preparation
material must:

(i) expressly make the claim; and

(i) describe the nature of the withheld documents, communications, or
tangible things in a manner that, without revealing information itself
privileged or protected, will enable the parties to assess the claim.

(B) Information Produced. 1f information produced in response to a
subpoena is subject to a claim of privilege or of protection as
trial-preparation material, the person making the claim may notify any party
that received the information of the claim and the basis for it. After being
notified, a party must promptly return, sequester, or destroy the specified
information and any copies it has; must not use or disclose the information
until the claim is resolved; must take reasonable steps to retrieve the
information if the party disclosed it before being notified; and may promptly
present the information under seal to the court for the district where
compliance is required for a determination of the claim. The person who
produced the information must preserve the information until the claim is
resolved.

(g) Contempt.

The court for the district where compliance is required—and also, after a
motion is transferred, the issuing court—may hold in contempt a person
who, having been served, fails without adequate excuse to obey the
subpoena or an order related to it.

For access to subpoena materials, see Fed. R. Civ. P. 45(a) Committee Note (2013).
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EXHIBIT A TO SUBPOENA TO QUALTRICS INTERNATIONAL INC.

DEFINITIONS

1. “Action” refers to the action pending in the United States District Court for the Northern District
of California, styled Federal Trade Commission v. Meta Platforms, Inc., et al., Case No. 5:22-cv-
04325 (EJD), as well as the Federal Trade Commission’s investigation of Meta Platform, Inc.’s
proposed acquisition of Within Unlimited, Inc., FTC File No. 221-0040.

2. “Communication” is used in the broadest possible sense and includes without any limitation every
conceivable manner or means of disclosure, transfer, or exchange of oral or written information
between one or more persons, entities, devices, platforms, or systems, whether in the form of an
original, a draft, or a copy, whether stored in hard copy, on tape, electronically or digitally, either
orally, visually, or in writing, and includes but is not limited to conversations, correspondence,
electronic mails or emails, telexes, facsimile transmissions, telecopies, recordings in any medium
of oral, written, or typed communications, telephone or message logs, notes or memoranda
relating to written or oral communications; and any translation thereof.

3. “Concerning,” “Reflecting,” “Regarding,” and “Relating To” are used in the broadest possible
sense and mean, in whole or in part, addressing, analyzing, constituting, containing, commenting,
in connection with, dealing with, discussing, describing, embodying, evidencing, identifying,
pertaining, referring, reporting, stating, or summarizing. These definitions apply throughout these
requests without regard to capitalization.

4, “Defendants” means Meta Platforms, Inc. and Within Unlimited Inc. and all of their predecessors,
subsidiaries, parents, affiliates, and other organizational or operating units of them, all past and
present directors, officers, employees, agents, representatives, employees, consultants, and
attorneys of any of them, all entities acting in joint-venture or partnership relationships with any
of them, and all others acting on behalf of any of them, respectively.

5. “Document” is used in the broadest possible sense consistent with the meaning given in Rule 34
of the Federal Rules of Civil Procedure and includes without limitation any written, printed, typed,
photocopied, photographed, recorded or otherwise reproduced or stored communication or
representation, whether comprised of letters, words, numbers, data, pictures, sounds or symbols,
or any combination thereof. “Document” includes without limitation, correspondence,
memoranda, notes, records, letters, envelopes, telegrams, messages, studies, analyses, contracts,
agreements, working papers, accounts, analytical records, reports and/or summaries of
investigations, press releases, comparisons, books, calendars, diaries, articles, magazines,
newspapers, booklets, brochures, pamphlets, circulars, bulletins, notices, drawings, diagrams,
instructions, notes of minutes of meetings or communications, electronic mail/messages and/or
“e-mail,” text messages, social media communications, voice mail messages, instant messaging,
any other electronically transmitted messages, questionnaires, surveys, charts, graphs,
photographs, films, tapes, disks, data cells, print-outs of information stored or maintained by
electronic data processing or word processing equipment, all other data compilations from which
information can be obtained (by translation, if necessary, by You through detection devices into
usable form), including, without limitation, electromagnetically sensitive storage media such as
CDs, DVDs, memory sticks, floppy disks, hard disks and magnetic tapes, and any preliminary
versions, as well as drafts or revisions of any of the foregoing, regardless of who authored the
Document.

NOTICE OF SUBPOENA TO QUALTRICS 1 CASE No. 5:22-cv-04325-EJD|
INTERNATIONAL INC.
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“Including” is used to provide examples of certain types of information and should not be
construed as limiting a request in any way. The term “including” shall be construed as if followed
by the phrase “but not limited to.”

“Information” means Information in any form, including but not limited to documentary,
electronic, graphical, or tabular, and communicated by any means, including but not limited to
oral, written, or electronic Communications.

“Local Civil Rules” means the Local Civil Rules of the United States District Courts for the
Northern District of California.

“Meta Platforms, Inc.” means Meta Platforms, Inc., its subsidiaries, affiliates, divisions, either
collectively, individually, or in any subset; and the present and former officers, directors,
employees, agents, and other persons acting on behalf of Meta Platforms, Inc., its divisions,
subsidiaries and/or affiliates.

“Plaintiff” refers to the Federal Trade Commission.

“Survey” means the survey that Dr. Hal Singer, retained by the Federal Trade Commission,
commissioned Qualtrics to undertake in Federal Trade Commission v. Meta Platforms, Inc., et al.,
Case No. 5:22-cv-04325-EJD (N.D. Cal.).

“Within Unlimited Inc.” means Within Unlimited Inc., its affiliates, divisions, either collectively,
individually, or in any subset; and the present and former officers, directors, employees, agents,
and other persons acting on behalf of Within Unlimited Inc., its divisions, subsidiaries, and/or
affiliates.

“You,” “Your,” and “Yourself” refer to Qualtrics International Inc. and its divisions, business units,
subsidiaries, affiliates, predecessors, successors-in-interest, and companies under its direct or
indirect management or control, as well as any of its present and former agents, directors, officers,
managers, analysts, accountants, attorneys, representatives, employees, consultants, or other persons
acting under its direction or control, including but not limited to any other firm that Qualtrics used to
field a panel for the Survey and conduct the Survey.

NOTICE OF SUBPOENA TO QUALTRICS 2 CASE No. 5:22-cv-04325-EJD|
INTERNATIONAL INC.
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INSTRUCTIONS

1. You are requested to produce all Documents and Information described below that can be located
by a reasonable search of materials within Your possession, custody or control, or in the
possession, custody or control of Your officers, directors, agents, employees, representatives,
affiliated or associated companies or any other person or entity acting or purporting to act on

Your behalf.
2. Unless otherwise specified, the effective date for these requests is July 27, 2022 to the present.
3. If You object to part of a request, state the basis of Your objections in accordance with Rule 45

of the Federal Rules of Civil Procedure, and produce all responsive Documents and Information
that are not within the scope of Your objection.

4. If there are no responsive Documents for a particular request, then so state in Your response.

5. You must produce a log, in accordance with Federal Rule of Civil Procedure 26(b)(5)(A), for
any Document You withhold on the basis of any claimed privileged or immunity.

6. These requests shall be deemed continuing requests so as to require supplemental responses if
You obtain or discover additional Documents between the time of initial production and the time
of the trial. Such supplemental Documents must be produced promptly upon discovery.
Defendants specifically reserve the right to seek supplementary responses and the additional
supplementary production of Documents before trial.

7. Attached to this Subpoena is a copy of the Protective Order entered in Federal Trade Commission
v. Meta Platforms, Inc., et al., Case No. 5:22-cv-04325 (EJD). Documents produced pursuant to
this Subpoena may be produced in accordance with the terms of that Protective Order. Note that
You may designate documents that You produce “Confidential” or “Highly Confidential” per the
terms of that Order.

8. Please contact Meta counsel Jeremy Cain at jeremy.cain@weil.com or 212-310-8498, or
Christina Swiatowy at christina.swiatowy@weil.com or 202-682-7518 to discuss how You
intend to produce the documents.

NOTICE OF SUBPOENA TO QUALTRICS 3 CASE No. 5:22-cv-04325-EJD|
INTERNATIONAL INC.
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REQUESTS FOR PRODUCTION

1. The identity and contact information of the panel provider, as well as the project lead or manager,
that distributed the Survey.

2. The email address of each person to whom the Survey was sent.

3. Documents sufficient to identify or show the specific email address associated with each of the
150 persons who completed the Survey.

4. Documents sufficient to show any quality checks to screen out low-quality responses from the
Survey and to identify any Survey respondents who were screened out for low-quality responses
based on each quality check.

5. Documents sufficient to show any screens for potential fraudulent responses to be excluded from
the Survey and to identify any Survey respondents who were screened out for potentially
fraudulent responses.

6. All Documents and Communications sent to Survey respondents, regardless of whether the
respondent completed the Survey.

7. Documents sufficient to show the composition of the panel used for the Survey.

8. For each Survey question that used a randomized order of options for respondents to choose
from, documents sufficient to show how often the specific position associated with each response
was chosen in each such question, as well as summary-level information of the frequency that
each position was selected for each such question.

9. Documents sufficient to show the results of any pre-test, pilot, or soft launch associated with the
first 50 responses to the Survey, as well as the associated email addresses of those first 50

respondents.

NOTICE OF SUBPOENA TO QUALTRICS 4 CASE No. 5:22-cv-04325-EJD|
INTERNATIONAL INC.




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

PUBLIC

Case 5:22-cv-04325-EJD Document 80 Filed 08/24/22 Page 1 of 14
UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

FEDERAL TRADE COMMISSION,

Plaintiff,

V. Case No. 5:22-cv-04325-EJD

META PLATFORMS, INC., PROPOSED] PROTECTIVE ORDER
MARK ZUCKERBERG, AS MODIFIED BY THE COURT
and
WITHIN UNLIMITED, INC.,

Defendants.
PrROPESER] PROTECTIVE ORDER
CASE No. 5:22-cv-04325-EJD
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Case 5:22-cv-04325-EJD Document 80 Filed 08/24/22 Page 2 of 14

PROPOSED] PROTECTIVE ORDER

For the purposes of protecting the interests of the parties and non-parties in the above-
captioned matter against the improper use and disclosure of confidential information submitted
or produced in connection with this matter:

IT IS HEREBY ORDERED THAT this Protective Order shall govern the handling of all
Confidential and Highly Confidential Information, as hereafter defined.

1. As used in this Order, “Confidential Information” means any trade secret or other
confidential research, development, or commercial information, as such terms are used in Fed. R.
Civ. P. 26(c)(1)(G), or any Document, transcript, or other material containing such information
that has not been published or otherwise made publicly available. In addition, a designating party
may designate as Confidential any information or items made publicly available in violation of a
court order to keep such information confidential, that the designating party believes should
receive Confidential treatment. This includes (i) information copied or extracted, summarized or
compiled from Confidential Information, and (ii) testimony, conversations, or presentations that
might reveal Confidential Information.

2. As used in this Order, “Highly Confidential Information” shall only include
Confidential Information that, if disclosed, is likely to cause material and significant harm to the
party or non-party whose Highly Confidential Information is disclosed. Highly Confidential
Information includes trade secrets, including algorithms and source code; non-public,
commercially sensitive customer lists; non-public financial, marketing, or strategic business
planning information; current or future non-public information regarding prices, costs, or
margins; information relating to research, development, testing of, or plans for existing or
proposed future products; evaluation of the strengths and vulnerabilities of product offerings,
including non-public pricing and cost information; confidential contractual terms, proposed

contractual terms, or negotiating positions (including deliberations about negotiating positions)

PROPOSEDP] PROTECTIVE ORDER
CASE No. 5:22-cv-04325-EJD
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Case 5:22-cv-04325-EJD Document 80 Filed 08/24/22 Page 3 of 14

taken with respect to Defendant(s) or competitors to Defendant(s); information relating to
pending or abandoned patent applications that have not been made available to the public;
personnel files; sensitive personally identifiable information; sensitive health information; and
communications that disclose any Highly Confidential Information. Highly Confidential
Information also includes information that a non-party believes would expose it or new business
ventures with which it is associated to potential retribution or harm if the information were
disclosed to Defendant(s).

3. As used in this Order, “Document” shall refer to any discoverable writing,
recording, transcript of oral testimony, or electronically stored information in the possession of a
party or non-party. “Commission” shall refer to the Federal Trade Commission (“FTC”), or any
of its employees, agents, attorneys, and all other persons acting on its behalf, excluding persons
retained as consultants or experts for purposes of this proceeding.

4. Any Document or portion thereof submitted by a Defendant or a non-party during
a Federal Trade Commission investigation (“Investigation Materials™) or during the course of
this proceeding that is entitled to confidentiality under the Federal Trade Commission Act, or
any other federal statute or regulation, or under any federal court or Commission precedent
interpreting such statute or regulation, as well as any information that discloses information that
has not been published or otherwise made publicly available, or the substance of the contents of
any Confidential or Highly Confidential Information derived from a Document subject to this
Order, shall be treated as Confidential or Highly Confidential Information for purposes of this
Order.

5. The parties and any non-parties, in complying with informal discovery requests,
disclosure requirements, or discovery demands in this proceeding may designate any responsive
Document or portion thereof as Confidential or Highly Confidential Information, including

Documents obtained by them from third parties pursuant to discovery or as otherwise obtained.

PrROPOSEDR] PROTECTIVE ORDER
CASE NO. 5:22-cv-04325-EJD
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Case 5:22-cv-04325-EJD Document 80 Filed 08/24/22 Page 4 of 14

6. The parties, in conducting discovery from non-parties, shall provide to each non-
party a copy of this Order so as to inform each such non-party of his, her, or its rights herein.

7. A designation of confidentiality shall constitute a representation in good faith and
after careful determination that the material is not reasonably believed to be already in the public
domain and that counsel believes the material so designated constitutes Confidential or Highly
Confidential Information as defined in Paragraph 1 of this Order.

8. Material may be designated as Confidential by placing on or affixing to the
Document containing such material (in such manner as will not interfere with the legibility
thereof), or if an entire folder or box of Documents is Confidential by placing or affixing to that
folder or box, the designation “CONFIDENTIAL — FTC v. Meta/Within,” “CONFIDENTIAL—
FTC v. Meta Platforms, Inc., et al. Case No. 5:22-cv-04325-EJD,” or any other appropriate
notice that identifies this proceeding, together with an indication of the portion or portions of the
Document considered to be Confidential Information. Confidential Information contained in
electronic Documents may also be designated as Confidential by placing the designation
“CONFIDENTIAL - FTC v. Meta/Within,” “CONFIDENTIAL—FTC v. Meta Platforms, Inc.,
et al., Case No. 5:22-cv-04325-EJD,” or any other appropriate notice that identifies this
proceeding, on the face of the CD or DVD or other medium on which the Document is produced.
Masked or otherwise redacted copies of Documents may be produced where the portions masked
or redacted contain privileged matter, provided that the copy shall indicate at the appropriate
point that portions have been masked or redacted and the reasons therefor.

9. Material may be designated as Highly Confidential by placing on or affixing to
the Document containing such material (in such manner as will not interfere with the legibility
thereof), or if an entire folder or box of Documents is Highly Confidential by placing or affixing
to that folder or box, the designation “HIGHLY CONFIDENTIAL — FTC v. Meta/Within,”
“HIGHLY CONFIDENTIAL—FTC v. Meta Platforms, Inc., et al. Case No. 5:22-cv-04325-

HPrROPOSEDR] PROTECTIVE ORDER
CASE No. 5:22-cv-04325-EJD
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EJD,” or any other appropriate notice that identifies this proceeding, together with an indication
of the portion or portions of the Document considered to be Highly Confidential Information.
Highly Confidential Information contained in electronic Documents may also be designated as
Highly Confidential by placing the designation “HIGHLY CONFIDENTIAL — FTC v.
Meta/Within,” “HIGHLY CONFIDENTIAL—FTC v. Meta Platforms, Inc., et al., Case No.
5:22-cv-04325-EJD,” or any other appropriate notice that identifies this proceeding, on the face
of the CD or DVD or other medium on which the Document is produced. Masked or otherwise
redacted copies of Documents may be produced where the portions masked or redacted contain
privileged matter, provided that the copy shall indicate at the appropriate point that portions have
been masked or redacted and the reasons therefor.

10. Defendants are not required to re-designate Investigation Materials as
Confidential or Highly Confidential: all Investigation Materials produced by Defendants
presumptively shall be treated as they were designated in the Investigation.

11.  Confidential and Highly Confidential Information shall be disclosed only to:

(a) the Court presiding over this proceeding, personnel assisting the Court,
Plaintiff and its employees, and personnel retained by Plaintiff as experts or
consultants for this proceeding;

(b) judges and other court personnel of any court having jurisdiction over any
appellate proceedings involving this matter;

(c) outside counsel of record for any Defendant, their associated attorneys and
other employees of their law firm(s), provided they are not employees of any
Defendant;

(d) anyone retained to assist outside counsel in the preparation or hearing of this

proceeding including consultants and testifying experts, provided they are not

PrROPOSED]} PROTECTIVE ORDER
CASE NO. 5:22-cv-04325-EJD
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currently employed by a Defendant and have signed an agreement to abide by the
terms of the protective order;

(e) any witness or deponent who the examining attorney reasonably believes
either authored or received the information in question; and

(f) Defendant Meta and Defendant Within shall each, by August 24, 2022, inform
Plaintiff of the names of no more than three (3) in-house litigation counsel with
responsibilities for the litigation of this Action.

The in-house litigation counsel identified by Defendants may only access
declarations produced by Plaintiff, draft and final versions of pleadings, motions,
and other briefs, hearing transcripts and expert reports—including portions of
such filings, transcripts, or reports that quote or paraphrase confidential
material—but not exhibits to such filings, transcripts or reports or underlying
discovery material (other than declarations produced by Plaintiff), that have been
designated as Confidential or Highly Confidential Information. In preparation for
trial, the in-house counsel identified by Defendants may review documents or
other discovery material containing confidential material that are included in
Plaintift’s exhibit list or that are proposed by outside counsel for inclusion in
Defendants’ exhibit lists. Before providing such materials to in-house counsel
identified by Defendants, Defendants shall redact all confidential material
included in their proposed exhibit lists that is not material to the proposed merger
or this litigation. The access designated in-house counsel may have to confidential
material is subject to reconsideration for good cause shown. The in-house counsel
identified by Defendants shall have access to such confidential material for the
purpose of defending this litigation only. The in-house counsel identified by

Defendants may access confidential material only in person at the offices of their

PrROPOSEDR] PROTECTIVE ORDER
CASE No. 5:22-cv-04325-EJD
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outside counsel, or using a secure electronic data room or document review
platform using individual login identification and passwords. Plaintiff and
Defendants shall promptly report any confirmed or suspected unauthorized use or
disclosure of confidential material to the Court and opposing counsel. To qualify
for access under this subpart, in-house litigation counsel shall first execute an In-
House Counsel Agreement Concerning Confidentiality in the form of Appendix A
attached hereto (which executed versions shall be maintained by outside counsel
for the relevant Defendant and available for inspection upon the request of the
Court, any Party, or any non-party who provides Confidential or Highly
Confidential Information in this Action).

12. Disclosure of Confidential or Highly Confidential Information to any person
described in Paragraph 7 of this Order shall be only for the purposes of the preparation and
hearing of this proceeding, or any appeal therefrom, and for no other purpose whatsoever.
Nothing herein shall be construed as prohibiting counsel for the Federal Trade Commission or
counsel for Meta from serving as counsel in FTC v. Meta Platforms, Inc., No. 1:20-cv-03590
(JEB) (D.D.C.), or any other investigation or litigation involving the Federal Trade Commission
and any of the Defendants.

13.  In the event that any Confidential or Highly Confidential Information is contained
in any pleading, motion, exhibit or other paper filed or to be filed with the Court, the Court shall

in accordance with Civil Local Rule 79-5.
be so informed by the Party filing such papers, and such papers shall be filed under seal *. To the
extent that such material was originally submitted by a non-party, the party including the
material in its papers shall immediately notify the submitter of such inclusion. Confidential or

only as provided by
Highly Confidential Information contained in the papers shall remain under seal unti-farther

order of the Court, provided, however, that such papers may be furnished to persons or entities

who may receive Confidential or Highly Confidential Information pursuant to Paragraph 7. Ypen|

{PrROPOSEBRT PROTECTIVE ORDER
CASE No. 5:22-cv-04325-EJD
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Confidential-or Highly ConfidentialHnformation: Further, if the protection for any such material

expires, a party may file on the public record a duplicate copy which also contains the formerly
protected material.

14.  Within two business days of exchanging exhibit lists, the parties shall provide
notice to any party or non-party whose Confidential or Highly Confidential Information is on
that party’s exhibit list for purposes of allowing that party or non-party to seek an order that the
document or transcript be granted in camera treatment. If that party or non-party wishes in
camera treatment for the document or transcript, the party or non-party shall file an appropriate
motion with the Court within five business days after it receives such notice. Except where such
an order is granted, all documents and transcripts shall be part of the public record. Where in
camera treatment is granted, a duplicate copy of such document or transcript with the
Confidential or Highly Confidential Information deleted therefrom may be placed on the public
record.

15. If any party receives a discovery request in any investigation or in any other
proceeding or matter that may require the disclosure of Confidential or Highly Confidential
Information submitted by another party or non-party, the recipient of the discovery request shall
promptly notify the submitter of receipt of such request. Unless a shorter time is mandated by an
order of a court, such notification shall be in writing and be received by the submitter at least ten
business days before production and shall include a copy of this Protective Order and a cover
letter that will apprise the submitter of its rights hereunder. Nothing herein shall be construed as
requiring the recipient of the discovery request or anyone else covered by this Order to challenge
or appeal any order requiring production of Confidential or Highly Confidential Information,

subject itself to any penalties for non-compliance with any such order, or to seek any relief from

FPrROPOSED] PROTECTIVE ORDER
CASE No. 5:22-cv-04325-EJD
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the Court. The recipient shall not oppose the submitter’s efforts to challenge the disclosure of
Confidential or Highly Confidential Information. In addition, nothing herein shall limit the
applicability of Rule 4.11(e) of the Commission’s Rules of Practice, 16 C.F.R. § 4.11(e), to
discovery requests in another proceeding that are directed to the Commission.

16. At the time that any consultant or other person retained to assist counsel in the
preparation of this action concludes participation in the action, such person shall return to
counsel all copies of Documents or portions thereof designated Confidential or Highly
Confidential that are in the possession of such person, together with all notes, memoranda or
other papers containing Confidential or Highly Confidential Information. Within 90 days after
the expiration of the time for appeal of an order, judgment, or decree terminating this litigation,
or any administrative proceeding, whichever is later, all persons having received information
designated as Highly Confidential Information or Confidential Information must either make a
good faith effort to return such material and all copies thereof to the producing person (or the
producing person’s counsel if represented by counsel) that produced it; or certify that it has
destroyed or deleted all such Highly Confidential Information or Confidential Information in
writing to the producing person.

17.  All Documents produced will be treated as Highly Confidential Information for
ten (10) business days from the date this Protective Order is filed, even if not designated in
accordance with this Protective Order. Any production of Documents not designated as
Confidential or Highly Confidential Information will not be deemed a waiver of any future claim
of confidentiality concerning such information if it is later designated as Confidential or Highly
Confidential Information. If at any time prior to the conclusion of this litigation, a Party or non-
party determines that it should have designated as Confidential or Highly Confidential
Information any Documents that the Party previously produced, it may so designate such

Documents by notifying the parties in writing. The parties shall thereafter treat the Documents

PROPOSED] PROTECTIVE ORDER
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pursuant to the new designation under the terms of this Protective Order. No prior disclosure of
newly designated Confidential or Highly Confidential Information shall violate this Protective
Order, provided that the prior disclosure occurred more than ten (10) business days after the
production of that previously non-designated Confidential or Highly Confidential Information.
The disclosure of any information for which disclosure was proper when made will not be
deemed improper regardless of any such subsequent designation. Any Documents, data, or other
information produced to the Federal Trade Commission during its investigation and designated at]
the time of production as confidential, highly confidential, proprietary, exempt from disclosure
under the Freedom of Information Act, or submitted under the HSR Act shall be deemed Highly
Confidential Information for purposes of this litigation.

18. The provision of this Protective Order, insofar as they restrict the communication
and use of confidential discovery material, shall, without written permission of the submitter or

further order of the Court, continue to be binding after the conclusion of this proceeding.

19. Any disputes arising under this Order shall be submitted to the undersigned in
accordance with the Court's standing order for Civil Discovery: https://www.cand.uscourts.gov/
wp-content/uploads/judges/van-keulen-svk/

SVK Civil and Discovery Referral Matters Standing Order 11-15-2021.pdf.

IT IS SO STIPULATED, THROUGH COUNSEL OF RECORD.

DATED: August 22, 2022 /s/ Abby L. Dennis

Attorney for Plaintiff Federal Trade Commission

DATED: August 22, 2022 /s/ Bambo Obaro

Attorney for Defendant Meta Platforms, Inc.

DATED: August 22, 2022 /s/ Christopher J. Cox

Attorney for Defendant Within Unlimited, Inc.

PROPOSED] PROTECTIVE ORDER
CASE No. 5:22-cv-04325-EJD
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I, Abby L. Dennis, am the ECF User whose ID and password are being used to file this
[PROPOSED] PROTECTIVE ORDER. In compliance with Civil Local Rule 5-1(h), I hereby

attest that concurrence in the filing of this document has been obtained from each of the other

signatories.

PROPOSEDP] PROTECTIVE ORDER
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PURSUANT TO STIPULATION, IT IS SO ORDERED.

Dated: August 24, 2022 ; 5 Eﬂgg: | g . 56 EE’

Emtel d-States 18“*; E ; tlt.é;ge :

Honorable Susan van Keulen
United States Magistrate Judge
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APPENDIX A

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

FEDERAL TRADE COMMISSION,
Plaintiff,
V. Case No. 5:22-cv-04325-EJD

META PLATFORMS, INC,, et al.,

Defendants.

IN-HOUSE LITIGATION COUNSEL AGREEMENT CONCERNING
CONFIDENTIALITY

I , am employed as by

I hereby certify that:

1. Thave read the Protective Order entered in the above-captioned action and understand
its terms.

2. Tagree to be bound by the terms of the Protective Order entered in the above-
captioned action, agree that in my role as in-house litigation counsel for the above
Defendant company I meet the requirements of paragraph 11(f) of this Protective
Order, and agree to use the information provided to me only as explicitly provided in
this Protective Order.

3. Tunderstand that my failure to abide by the terms of the Protective Order entered in
the above-captioned action will subject me, without limitation, to civil and criminal
penalties for contempt of Court.

4. 1 submit to the jurisdiction of the United States District Court for the Northern District

PROPOSED] PROTECTIVE ORDER
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of California solely for the purpose of enforcing the terms of the Protective Order
entered in the above-captioned action and freely and knowingly waive any right I may

otherwise have to object to the jurisdiction of said Court.

SIGNATURE

DATE

PROPOSED] PROTECTIVE ORDER
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CERTIFICATE OF SERVICE

I hereby certify that on December 29, 2022, I filed the foregoing document electronically using
the FTC’s E-Filing System, which will send notification of such filing to:

April Tabor
Secretary

Federal Trade Commission
600 Pennsylvania Ave., NW, Rm. H-113

Washington, DC 20580

ElectronicFilings@ftc.gov

The Honorable D. Michael Chappell
Administrative Law Judge

Federal Trade Commission

600 Pennsylvania Ave., NW, Rm. H-110

Washington, DC 20580

I also certify that I caused the foregoing document to be served via email to:

Michael Moiseyev

Weil, Gotshal & Manges LLP

2001 M Street, NW, Suite 600
Washington, DC 20036

(202) 682-7235
michael.moiseyev@weil.com
Meta.ALJ.Case-Weil. KH@weil.com

Counsel for Meta Platforms, Inc.

Geoffrey M. Klineberg

Kellogg, Hansen, Todd, Figel & Frederick, PLLC
Sumner Square

1615 M Street, NW, Suite 400

Washington, DC 20036

(202) 326-7928

gklineberg@kellogghansen.com
ZUCKERBERG-ALJ@lists.kellogghansen.com

Counsel for Mark Zuckerberg

Logan M. Breed

Hogan Lovells LLP

555 13th Street, NW

Washington, DC 20004

(202) 637-6407
logan.breed@hoganlovells.com
WithinFTC9411@hoganlovells.com

Counsel for Within Unlimited, Inc.

By: _s/ Adam Pergament
Adam Pergament

Counsel Supporting the Complaint
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